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Dear Board Members,

On March 3, 2015, | wrote an opinion letter that notes factual information regarding the property located
at 3528 Oak Park Road in the Town of Deerfield. The letter references the determinations of a past
Zoning Administrator and past approvals by the Zoning and Land Regulation Committee. The letter
notes that the Zoning Administrator in 1969 rejected the property as an existing mineral extraction site
and in turn, the site was not registered as a non-conforming site. The letter goes on to describe the
approval of numerous conditional use permits granted by the Zoning and Land Regulation Committee
for the property throughout the years. The letter provides accurate historical information. The only
determination that the letter makes is that the property is in conformance with Dane County Code of
Ordinances.

| believe the appellant is not aggrieved that the property is in compliance with the Dane County Code of
Ordinances. | believe the content of the appeal shows that the appellant is aggrieved by a

determination that was made by the Zoning Administrator in 1969. The appellant is in effect, requesting
the Board of Adjustment to review a determination that was made in 1969, forty-five years after the fact.

When Ordinance Amendment #1163 (see attached) was adopted on April 16, 1968, the ordinance
provided a process by which a landowner could register their property as an existing mineral extraction
site. The ordinance provided a landowner one year to do so. The County received 322 requests for
registration, of which 30% were rejected. This particular property was requested and rejected.

The entire premise of this appeal is to allow the new landowner, after 45 years, to be allowed to register
a property as a non-conforming site. Under Dane County Code of Ordinances Section 10.26(3), a
person aggrieved by a decision by the Zoning Administrator shall be taken up in a reasonable amount
of time. 45 years is not a reasonable amount of time. Hearing this appeal would set a precedence to
allow every landowner who is aggrieved by any historical decision by the County for the past 45 years
to come before the Board of Adjustment to argue the decision.

The process was clearly described in the ordinance and the process was followed as proof in the
documentation. The property at 3528 Oak Park Road was not accepted in the registration process in
1969 as described in the March 3" letter.

Before this appeal is entertained by the Dane County Board of Adjustment, | ask the Board to address
one question:

Does a person have the right to appeal a decision that has been rendered through a
documented process which happened 45 years ago?



| feel that hearing this appeal will undermine the public record of registered non-conforming mineral
extraction sites which people have relied on for 45 years.

If the appeal is accepted and the appellant is allowed to continue with the appeal, | respectfully submit
this brief which supports the historic decision that was rendered by the previous Zoning Administrator.

Thank you for your understanding.

Respectfully,

i

Roger Lane
Dane County Zoning Administrator

Attachments
e Wisconsin State Statute Section 59.694(4)
e DCCO 10.26(3) Board of Adjustment section
e Dane County BOA Rules and Procedures section 4
e Ordinance Amendment #1163

Wisconsin Statute Section 59.694(4)

(4) APPEALS TO BOARD. Appeals to the board of adjustment may be taken by any person aggrieved or
by any officer, department, board or bureau of the municipality affected by any decision of the building
inspector or other administrative officer. Such appeal shall be taken within a reasonable time, as
provided by the rules of the board of adjustment, by filing with the officer from whom the appeal is taken
and with the board of adjustment a notice of appeal specifying the grounds thereof. The officer from
whom the appeal is taken shall forthwith transmit to the board of adjustment all the papers constituting
the record upon which the action appealed from was taken.

Dane County Code of Ordinances Section 10.26(3) BOARD OF ADJUSTMENT

(3) Appeals to the board. Appeals to the board of adjustment may be taken by any person aggrieved or
by any officer, department, board or bureau of the municipality affected by any decision of the zoning
administrator or other administrative officer; an appeal may also be taken by the committee. Such
appeal shall be taken within a reasonable time, as provided by the rules of the board, by filing with the
officer from whom the appeal is taken and with the board of adjustment a notice of appeal specifying
the grounds thereof. The officer from whom the appeal is taken shall forthwith transmit to the board all
the papers constituting the record upon which the action appealed from was taken. The committee may
appeal only those matters properly before it prior to the committee vote and within thirty (30) days of the
public hearing on the matter and only by a 2/3 vote of the committee's members. The committee's
appeal shall be exempt from fee.

From Dane Count Board of Adjustment Rules and Procedures
4. VARIANCES, APPEALS AND APPLICATIONS

a) Appeals of administrative decisions shall be filed within 30 days after the date of receipt of a written
decision or order from which the appeal is taken by filing a notice of appeal with the Zoning
Administrator or the Chair of the Board.






BEFORE THE DANE COUNTY BOARD OF ADJUSTMENT

Appeal No. 3668

Appeal of Jon Halverson, Oak Park Quarry, LLC, regarding a letter from the Dane
County Zoning Administrator on an opinion as to whether the quarry located at 3528 Oak
Park Road, Section 29, Town of Deerfield, Dane County, Wisconsin, qualifies as a non-
conforming use.

BRIEF OF DANE COUNTY ZONING ADMINISTRATOR

An administrative appeal has been filed by Attorney Mitchell Olson on behalf of Jon
Halverson and Oak Park Quarry, LLC, as of a result of a letter written by the Dane
County Zoning Administrator dated March 3, 2015. The letter details the history of the
Mandt property in Section 29 in the Town of Deerfield. The letter notes that Mandt
property was rejected by Dane County Zoning for the registration of existing mineral
extraction sites in 1969. The letter goes on to state that the current quarry located at
3528 Oak Park Road is in conformance with Dane County Code of Ordinances. The
information in the letter provides public knowledge of the property over the past 45 years
and does not render any a new decision of the status of the property.

What the appellant is trying to do, in effect, is request that the Board of Adjustment
review a determination that was made in 1969. Although the March 3™ letter notes the
determination, it should not create a precedence to have that decision be reviewed 45
years after the fact. This appeal is untimely. Both Dane County Code of Ordinances
section 10.26(3) and Wisconsin State Statutes section 59.694(4) states that an appeal of
a decision must be within a reasonable amount of time of that decision. The appellant’s
primary purpose of this appeal is to open the door to argue a determination made by
Dane County in 1969.

In 1969, Dane County changed the zoning ordinances under Ordinance Amendment
#1163 making mineral extraction land uses a conditional use permits. The amendment
provided a one-year period for interested landowners to register their existing mineral
extraction sites so that there would be documentation of the soon to be non-conforming
land use. Norman Carpenter and Sons tried to register the Mandt Property as an existing
guarry operation in 1969. The registration was rejected by the Dane Count Zoning
Administrator and the property was not listed in the “non-conforming mineral extraction
book”. Please note that 30% of the 322 requests were rejected in 1969. This rejection
was not appealed by Norman Carpenter or by Vernon Mandt.



What the appellant is claiming is that the County overlooked is an extremely small area,
approximately 8000 square feet, which appears to be only excavated once. Historic
photographs show an absence of activity from 1937 to 1968. In affidavits supplied to
Dane County Zoning, the material from this excavated area was known to be used for
the construction of a round barn on the property sometime prior to 1937. Using gravel or
sand on-site for construction projects is not considered a mineral extraction operation
(Dane County Zoning Ordinance definition 10.01(36m)(a)). With the absence of any
resemblance of an existing quarry shown on the 1968 aerial photo, ljj-88, it appears that
the Dane County Zoning Division made a reasonable decision to reject the request in
1969.

Vernon Mandt accepted the new ordinances for mineral extraction operations. In 1981,
Mineral Extraction Permit #81-61 was obtained by Rude Sand and Gravel from Dane
County to begin a quarry operation on the Mandt property. Conditional use permits have
been issued for years following for the continuation of the quarry operation.

The current quarry is operated under Conditional Use Permit #2103. The quarry
operation at 3528 Oak Park Road under the ownership of Oak Park Quarry LLC is in
compliance with Dane County Code of Ordinances.

Pertinent History

A. Prescott originally owned the 200-acre property as noted in the 1890 plat book.

Prescott started a farmstead which included the construction of a round barn as shown in
the 1937 aerial photo.

Prescott sold the farm to the Rudy Mandt in 1952.

In 1968, the Dane County Board adopted Ordinance Amendment #1163 which required
mineral extraction operations to obtain a conditional use permit or mineral extraction
permit. (See attachment)

In 1969, Norman Carpenter tried to register the Mandt property located in Section 29,
Town of Deerfield. The registration was rejected by the Dane County Zoning
Administrator and was not made part of the registration of existing mineral extraction
operations. Note that Mandt owned a second farm in Section 9 in Deerfield which was
used material for the US Highway 30 construction project.

In 1981, Karl Rude obtained Mineral Extraction Permit #81-61 to begin a gravel quarry
on the Mandt property.

In 1985, Conditional Use Permit #427 was issued to the Mandt property for the
continuation of the mineral extraction quarry.

In 1995, Conditional Use Permit #1316 was issued to the Mandt property for the
continuation of the mineral extraction quarry.



In 2002, Conditional Use Permit #1757 was issued to the Mandt property for the
continuation of the mineral extraction quarry.

In 2009, Conditional Use Permit #2103 was issued to the Mandt property for the

continuation of the mineral extraction quarry. The quarry operation is currently operating
under this approval.

Argument of the appeal

On March 13™, Attorney Mitchell Olson submitted an administrative appeal regarding the
letter written on the Mandt property. The administrative appeal letter (attached) lists 9
“factual history” items. Below is the Dane County Zoning Division’s response to these
items:

1. Property acquired by Oak Park Quarry, LLC from Vernon Mandt

Dane County does not dispute this fact. The transfer of property is noted on Dane
County Register of Deeds document #4710692.

2. Filed affidavits

The appellant has submitted affidavits from individuals that have lived in the area that
recall a quarry operation on the property from the 1940’s to the 1980’s. A photo was
attached to the affidavits showing an excavated area approximately 8000 square feet.
The affidavits contend that this area was the site for the quarry operation.

The affidavits all claim that the so-called quarry was in operation from the 1940’s
through the 1960’s. The affidavit from Richard Erickson even notes that Carl
Rude operated the quarry between 1966 and 1968 and kept an old crusher in the
qguarry. However, the aerial photos from 1937 to 1968 show no activity on the site
and the 1968 aerial photo does not show any equipment at the site.

Dane County Zoning has obtained an affidavit from Vernon Mandt, the owner of
the property from 1959 to 2010, which provides clarity to this identified feature.
(See attached.) Vernon Mandt states that this area was excavated by the previous
owner (Prescott) in order to obtain material to construct a silo and a foundation for
a round barn on the property. Vernon Mandt also stated that he did not contract
with a mineral extraction operator until 1978. The actual quarry operation started
in 1981 under Mineral Extraction Permit #81-61.

Dane County Zoning has also obtained affidavits from John and Dennis Mandt
(sons of Vernon Mandt), Daniel Kelly, Fredrick Nelson, and Karen Harbort
(neighbors) that state similar history of the Mandt property. (See attached.)



3. Aerial Photography

The appellant claims that there was a mineral extraction operation on the property which
is identified in the 1937, 1940, 1955, and 1968 aerial photos.

The affidavit from Jeff Kreamer of Stantec notes a disturbance area in the 1937
photo where excavation had taken place. Note that the 1937 photo shows a
constructed round barn on the farmstead. The 1940 photo shows the same
excavated area, approximately 80’x 100’, with no increase in size. The 1955 aerial
photo shows the area overgrown with vegetation, and the 1968 photo shows the
area fully wooded. From 1937 to 1968, the size and shape of the excavated area
does not change. This is verified by Jeff Kreamer’s affidavit report. The photos
do not contain any evidence of a quarry operation. There are no gravel piles,
equipment, access drive, or any other signs of a mineral extraction operation.
The area appears just to be used on one occasion possibly for the construction of
buildings on the farm as stated by Vernon Mandt in his affidauvit.

4. Affidavit from Jeff Kreamer

The appellant claims that the report from Jeff Kreamer of Stantec proves that a quarry
existed on the property.

The affidavit from Jeff Kreamer, Stantec, only notes that there was man-made
land disturbing activity in the area. The report notes that the boundaries of the
land disturbing activity did not change since the 1937 aerial photo. The report
does not provide any information regarding who excavated the area, company
information for the perceived quarry operation, or sales tax receipts from the sales
of aggregate. There is no proof within the report that a quarry operation existed
on the property prior to 1981 when Rude Sand and Gravel obtained a Mineral
Extraction Permit from Dane County.

5. Dane County’s determination

The appellant claims that Dane County declined to accept the Vernon Mandt property in
1969.

Dane County does not dispute this fact. In 1969, the record shows that the Dane
County Zoning Administrator rejected the Mandt property registration due to lack of
photo evidence and field evidence as noted on the registration verification sheet. The
record also shows that 322 properties were requested for registration and 30% of
those properties were rejected. The determination was not disputed in 1969.

6. There was a mistake made on letter for registration noting the wrong quarter section.

The inspection form used for the registration request of the Mandt farm notes that ljj-
88 aerial photo was used in the determination. This photo shows Section 29 of the
Town of Deerfield in its entirety. The entire Mandt property is clearly visible on the
photo.



7. The Administrator’s opinion suggests that Mandt was the mistaken owner of the Kelly

Quarry.

The registration letter came from N. Carpenter and Sons. The 1968 aerial photo ljj-
88 shows only one existing mineral extraction operation in Section 29. This quarry is
on the Kelly property. Mr. Carpenter may have mistaken this for property owned by
Vernon Mandt.

8. Wisconsin DOT records show the Mandt Pit in Section 29 was subject to testing in
1987, 1989, and 1995.

This information has no bearing on whether or not a mineral extraction operation
existed prior to 1969 to qualify as a non-conforming site.

9. Wisconsin DOT records show the Mandt Pit in Section 9 and in Section 29 was
subject to testing.

This information has no bearing on whether or not a mineral extraction operation
existed prior to 1969 to qualify as a non-conforming site.

Summary

The record clearly shows that the Mandt property was rejected by the Dane County
Zoning Administrator in 1969. The property had to meet two requirements in order to be
deemed a registered non-conforming mineral extraction site: 1) A mineral extraction
operation must have existed prior to 1969 and, 2) the site registered with the Dane
County Zoning Administrator. It appears that both of these requirements were not met.

No significant evidence was presented that shows that a legitimate quarry operation was
present on the Mandt property prior to 1969. There is only a small portion of land, 8000
square feet, which was excavated sometime prior to 1937 showing no signs of activity
since. In 1969, the property was rejected for registration due to the lack of evidence
showing an existing mineral extraction operation. Neither Vernon Mandt nor the agent
appealed the rejection. Further, the record shows that Vernon Mandt complied with the
new ordinance by obtaining mineral extraction permits and conditional use permits when
the mineral extraction operation started on the property.

The property located at 3528 Oak Park Road is now owned by Oak Park Quarry LLC.
The present mineral extraction operation is compliance with Dane County Code of
Ordinances as identified under Conditional Use Permit #2103.



Finding of Fact

| respectfully request that the Dane County Board of Adjustment make the following
Findings of Fact:

1. The appeal of the Zoning Administrator's March 3" letter resonates of for a
decision that was made by Dane County in 1969 and is found to be untimely.

2. In 1969, the Dane County Zoning Administrator rejected the registration of the
Mandt property for an existing mineral extraction site located in Section 29, in the
Town of Deerfield.

3. There is no substantial evidence to support that a mineral extraction operation
existing on the property prior to 1969.

4. The previous property owners of 3528 Oak Park Road (Mandt) obtained all
necessary Dane County approvals, from 1969 to current, to operate a mineral
extraction operation (quarry) on the property.

Conclusion

With the aforementioned evidence, | respectfully request that the Dane County Board of
Adjustment make the following conclusion:

1. Affirm that the information contained within Zoning Administrator’s opinion letter is
true and accurate.

2. The property located at 3528 Oak Park Road was not registered as an existing
mineral extraction operation in 1969 and does qualify as a non-conforming
mineral extraction site.

3. All present and future non-metallic mineral extraction uses on the property located
at 3528 Oak Park Road shall comply with Dane County Code of Ordinance
Section 10.191, Procedures and Standards of Operation for Mineral Extraction
Operations.



























































































































1937 photo 1940 photo



1955 phOtO 1968 phOtO (portion of j-88 photo)



Close up of 1937 photo Close up of 1940 photo



Close up of 1955 photo Close up of 1968 photo

(portion of 1jj-88 photo)



1940 photo of the Kelly Quarry on Liberty Road



1955 photo of the Kelly Quarry on Liberty Road



1968 photo showing the Kelly Quarry on Liberty Road (orion ofij-ss photo)





