


Accessory Dwelling Units:

Model State Act and Local Ordinance

by

Rodney L. Cobb, Staff Attorney

and

Scott Dvorak, Research Associate

American Planning Association
______

George Gaberlavage, PPI Project Manager

The Public Policy Institute, formed in 1985, is part of the Research Group at AARP. One of the
missions of the Institute is to foster research and analysis on public policy issues of interest to
older Americans. This publication represents part of that effort.

The views expressed herein are for information, debate, and discussion and do not necessarily
represent the formal policies of AARP.

2000, AARP
Reprinting with permission only.

AARP 601 E Street, NW, Washington, DC 20049



PAGE 2 ACCESSORY DWELLING UNITS: MODEL STATE ACT AND LOCAL ORDINANCE

ACKNOWLEDGMENTS

The authors would like to acknowledge fellow members of the American Planning Association
staff who worked on this project. William R. Klein, Director of Research, supervised the project,
and Stuart Meck and Jim Hecimovich provided valuable comments and editing on early drafts.
We acknowledge the substantial information contributed to the development of this publication by
Patrick H. Hare, whose planning firm has played a key role in developing accessory dwelling units
in the United States, and by Leo Baldwin, former housing coordinator for AARP.

We are grateful for the assistance provided by state and local officials who gave us important
comments on drafts, particularly Barbara Foresti, Program Specialist, Department of Housing and
Community Affairs, Montgomery County, Maryland; Terry Sedik, Planning Director, Daly City,
California; Holly Gadbaw, Senior Planner, Department of Community, Trade, and Economic
Development, State of Washington; and Camilla Cleary, Housing Analyst, Department of Housing
and Community Development, State of California.

Thanks are also extended to the internal reviewers at AARP: DaCosta Mason, Roy Green, and
Don Redfoot. Monique Einhorn, Research Analyst with the Public Policy Institute, took over
editorial coordination from Kristin Moag, formerly with the Public Policy Institute. Finally, the
authors would like to express their appreciation for the constructive comments and guidance
provided throughout this project by George Gaberlavage of the Public Policy Institute.



ACCESSORY DWELLING UNITS: MODEL STATE ACT AND LOCAL ORDINANCE PAGE 3

TABLE OF CONTENTS

Foreword ...................................................................................................................................5

Executive Summary ..................................................................................................................6

Introduction ..............................................................................................................................8

Model State Act on Accessory Dwelling Units ....................................................................... 15

1. General Provisions......................................................................................................... 15
A. Findings ................................................................................................................... 15
B. Purposes and Intent.................................................................................................. 16
C. Definitions ............................................................................................................... 16

2. General Regulatory Authority ........................................................................................ 17
A. Ordinance Adoption................................................................................................. 18
B. Criteria for Determining Areas ................................................................................. 18
C. Approval Process..................................................................................................... 18
D. Imposing Standards.................................................................................................. 18
E. Requiring Owner Occupancy.................................................................................... 18
F. Less Restrictive Provisions....................................................................................... 19
G. Maximum or Minimum Size ..................................................................................... 19
H. Use, Density, and Plan Consistency Rules ................................................................ 20

3. Limiting Regulatory Authority ....................................................................................... 20
A. Noninterference by Other Law ................................................................................. 20
B. Exemption from Growth-Limitation Measures ......................................................... 20
C. Prohibiting ADUs .................................................................................................... 21
D. Parking Requirements .............................................................................................. 21
E. Fees ......................................................................................................................... 22

4. Default Provisions ......................................................................................................... 22
A. Only Basis for Denial ............................................................................................... 22
B. Maximum Without Local Ordinance......................................................................... 22
C. No Changes Necessary............................................................................................. 23
D. Accommodating Units.............................................................................................. 23
E. Public Notice of Public Official ................................................................................ 23
F. Standards................................................................................................................. 23

5. State’s Role In ADU Policies......................................................................................... 25
A. Required Municipal Ordinance Submission............................................................... 25
B. State Certification of ADU Ordinances..................................................................... 25
C. Municipal Annual Reports to State........................................................................... 26
D. State Annual Report................................................................................................. 26
E. State Advisory Board on ADU Policies.................................................................... 26



PAGE 4 ACCESSORY DWELLING UNITS: MODEL STATE ACT AND LOCAL ORDINANCE

Model Local Ordinance on Accessory Dwelling Units........................................................... 28

I. General Provisions......................................................................................................... 28
1. Purpose & Intent...................................................................................................... 28
2. Definitions ............................................................................................................... 29

II. Permits: Eligibility and Application ................................................................................ 29
3. Authorization for ADUs by Zoning District.............................................................. 29
4. Approval Process..................................................................................................... 32
5. Application Fees and Information............................................................................. 33
6. Permit Renewal (Monitoring)................................................................................... 34

III. Standards....................................................................................................................... 35
7. Lot Standards - Occupied by Dwelling Unit ............................................................. 35
8. Lot Standards - Minimum Size................................................................................. 36
9. Lot Standards - Setback and Lot Coverage .............................................................. 37
10. Occupancy Standards - Owner of Premises .............................................................. 37
11. Occupancy Standards for ADUs............................................................................... 39
12. Principal Dwelling Unit Building Standards - Minimum Floor Area .......................... 40
13. Principal Dwelling Unit Building Standards - Age .................................................... 40
14. Principal Dwelling Unit Building Standards - Term of Ownership............................. 41
15. ADU Building Standards - Architectural Design and Types of Structures ................. 42
16. ADU Building Standards - Orientation of Entrance .................................................. 42
17. ADU Building Standards - Size................................................................................ 43
18. ADU Building Standards - Not Intended for Sale ..................................................... 44
19. ADU Building Standards - Screening and Orientation .............................................. 45
20. Parking and Traffic .................................................................................................. 45
21. Public Health ........................................................................................................... 47
22. Density Limits.......................................................................................................... 48
23. Legalizing ADUs ..................................................................................................... 49

References................................................................................................................................ 52

Resource Guide ....................................................................................................................... 54



ACCESSORY DWELLING UNITS: MODEL STATE ACT AND LOCAL ORDINANCE PAGE 5

FOREWORD

Accessory dwelling units (ADUs) are independent housing units created within single-family
homes or on their lots. These units can be a valuable addition to a community’s housing stock.
ADUs have the potential to assist older homeowners in maintaining their independence by
providing additional income to offset property taxes and the costs of home maintenance and
repair. Other potential benefits include companionship, the opportunity to negotiate for home
maintenance or personal services in return for reduced rents, and increased personal security.
ADUs also offer a cost-effective means of increasing the supply of affordable rental housing in a
community without changing the character of a neighborhood or requiring construction of new
infrastructure such as roads, sewers, and schools. Zoning ordinances that prohibit ADUs or make
it extremely difficult for homeowners to create them are the principal obstacle to the wider
availability of this housing option.

The Public Policy Institute of AARP asked the American Planning Association (APA) to develop
model legislation (a state statute and a local ordinance) that would assist AARP volunteer leaders
and other interested citizens, planners, and government officials in evaluating potential changes to
state laws and local zoning ordinances to encourage the wider availability of ADUs. The APA is
the nation’s leading source of information on planning and zoning practices. Rodney L. Cobb,
APA’s Staff Attorney and Editor of Land Use Law and Zoning Digest, was the principal
investigator for this project. He was assisted by Scott Dvorak, Research Associate, and other
members of APA’s research department. The authors have drawn heavily from the experiences of
states and localities in developing the model legislation. As a result, many of the provisions
incorporated in the model legislation have been tested in different communities and proven
successful in actual practice.

The model legislation is intended to serve as a guide for communities that want to make the
benefits of ADUs available to households of all ages, not just older persons. It has been drafted to
meet the needs of a wide variety of communities. Optional provisions, including those that are
attractive even to very cautious communities, are incorporated in the model local zoning
ordinance to provide as many choices as possible for jurisdictions to consider. The materials
presented here indicate that ADUs can be a cost-effective solution for meeting myriad housing
needs without engendering the negative impacts sometimes associated with other forms of
affordable housing development. It is our hope that the model legislation will prove to be a
valuable reference for communities seeking to increase the housing choices available to their
residents.

George J. Gaberlavage
Associate Director/Consumer Team
Public Policy Institute
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EXECUTIVE SUMMARY

Background

Accessory dwelling units (ADUs) are independent housing units created within single-family
homes or on their lots. They have the potential to assist older homeowners in maintaining their
independence by providing additional income to offset property taxes and maintenance and repair
costs. Other potential benefits to older homeowners include companionship, the opportunity to
negotiate for home maintenance or personal services in return for reduced rents, and increased
personal security. ADUs also offer a cost-effective means of increasing the supply of affordable
rental housing in a community without changing the character of a neighborhood or requiring
construction of new infrastructure (roads, sewers, schools, etc.) to serve development. Zoning
ordinances that prohibit ADUs or make it extremely difficult for homeowners to create them are
the principal obstacles to the wider availability of this housing option.

Purpose

The purpose of this report is to present model legislation for both states and local jurisdictions to
use to develop their own regulations on creating ADUs. Drawing on the experience of
communities that have incorporated ADUs into their zoning practices, the report reviews and
evaluates potential options for changes in state laws and local zoning ordinances to increase the
availability of ADUs.

Methodology

A search was conducted to collect and review existing literature on ADUs, including all state
ADU legislation, local ADU ordinances, and ADU court cases. In addition, a mailing went out to
some 1,600 planning agencies and consultants who subscribe to the American Planning
Association’s Zoning News, requesting copies of local ADU ordinances and information on ADU
policies and regulations. (These activities took place in 1996 and 1997, with an additional review
conducted in 1999 of ADU state legislation and court cases.) The researchers then analyzed the
50 local ADU ordinances and other materials collected in response to the mailing. A series of
follow-up interviews with state and local officials and ADU experts were then conducted to
develop further information on the key ADU issues raised by the analysis. To obtain a broad
national perspective, these interviews were conducted with officials in a variety of regions and
states. The Model State Accessory Dwelling Unit Act and the Model Accessory Dwelling Unit
Ordinance were then drafted. Several state and local officials interviewed earlier subsequently
reviewed the draft model legislation to assess its utility and feasibility in light of actual
administrative practice and community experience.



ACCESSORY DWELLING UNITS: MODEL STATE ACT AND LOCAL ORDINANCE PAGE 7

Principal Findings

Regulatory barriers can be most effectively removed by adoption of a state ADU act and by
encouraging localities to adopt ADU ordinances. Many communities that initially allowed limited
ADU development found the experience positive enough to broaden the scope for ADUs.

Conclusion

Reductions in the size of American households, along with changes in their composition and
economic circumstances, warrant consideration of zoning policies that encourage the more
efficient use of the nation’s infrastructure and supply of single-family homes to meet current and
future housing needs. States and localities are also seeking ways to assure the independence and
security of older residents with a minimum of public investment. ADUs provide a potential
resource for addressing these issues by making more effective use of existing housing stock and
providing older homeowners with a potential source of income to maintain their independence.
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INTRODUCTION

Across the United States, communities are struggling to meet the nation’s growing and changing
housing needs. Three factors — changing demographics, changing economics, and changing
community goals — have converged to make innovative solutions to housing issues a policy
necessity.

• Changing demographics.
American families are growing in number but shrinking in size. People are living longer, more
people are staying single longer, and married couples are having fewer children. The housing
stock has not kept up with this change in family demographics. In some communities, the need
for housing, especially for people with special physical and financial needs, has become acute.
Underused space in single-family houses is one of the nation’s largest untapped housing
resources.

• Changing economics.
Not only is family size changing, but so are the economic circumstances of families. As the
population ages, many older people find themselves living in their family homes alone. They
may need additional income to pay for health care services, cover home maintenance costs, or
make mortgage payments. Others may want a family member or a caretaker to live nearby,
while maintaining privacy for both parties.

• Changing community goals.
Many communities have recognized the need to stabilize or increase population densities in
certain areas in order to maintain the existing public infrastructure, services, and tax base. In
addition, many communities have sought to concentrate population density in specific areas in
order to encourage public transit service and reduce urban sprawl. These communities do not,
however, necessarily want their single-family neighborhoods to become structurally more
dense.

One approach to meeting these needs is to allow or even encourage the development of accessory
dwelling units (ADUs). ADUs are constructed as either apartments or cottages, and the term
“ADU” is used in this publication to include both types of accessory units. The relationship of the
ADU to the single-family home, or “the principal dwelling unit,” determines the type of ADU. An
accessory apartment is built within the principal dwelling unit, whereas an attached accessory
cottage is physically connected to that dwelling unit. A detached accessory cottage is located on
the same lot as the principal dwelling unit but is not physically connected.

ADUs offer the potential for assisting older homeowners and others in maintaining their
independence while increasing the supply of affordable rental housing within a community.
Income from an ADU can offset rising property taxes, maintenance and repair costs, and other
housing expenses that are often a burden for older homeowners. ADUs can also make it easier for
households with children to afford the housing they need. In some situations, an ADU may
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provide enough additional income so that a family can afford to buy a house in a preferred
neighborhood that is safer, has better schools, or is closer to work.

Currently, ADUs are not a widely available housing option in the United States. Local zoning
ordinances that prohibit ADUs or make it difficult for homeowners to create them are the
principal obstacle. Although the impacts on neighborhoods from developing ADUs are minimal
compared to those of other types of affordable housing, residents are often concerned about
ADUs’ compatibility with neighborhood character and design, the impact on parking, and the
effects on property values and community services (see Sidebar A).

Yet, what today is called an accessory dwelling unit was once a rather typical housing
arrangement. ADUs were relatively common before World War II. Many accessory units were
created by middle-aged and older persons, often widows, seeking to take in roomers or boarders
after their children moved out. Following the war, however, the explosive growth of the suburbs
was guided by zoning ordinances that focused almost exclusively on the housing needs of the
traditional nuclear family, and most communities prohibited ADUs.

Ironically, those same suburban homes were frequently constructed with unfinished space, so that
homeowners could modify their living space as their needs changed. Many of these suburban
homes have had additions and modifications — bedrooms, finished basements, and recreation
rooms to accommodate growing families — over the past 50 years.

Current zoning ordinances, however, often maintain rigid prohibitions against ADUs. These
ordinances now limit the expansion and modification options of homeowners and prevent
communities from making effective use of their current housing stock to meet the changing needs
of families. For older persons living in the suburbs today, the inability to continue to adapt their
homes to suit their needs may mean they cannot “age in place.” Yet, consumer preference surveys
conducted by AARP consistently indicate that 80 percent or more of older households would like
to remain in their current homes.

In addition, a recent AARP housing preference survey of persons 50 and older indicated that over
one-third of the respondents (36 percent) would consider modifying their home to include an
ADU in the event they needed assistance as they grew older. The potential for construction of
ADUs by older homeowners is significant. The latest American Housing Survey (1997) revealed
that some 16.5 million older households (age 65 and older) own their homes, and single-family
detached homes make up 88 percent of these units. This survey indicates that these homes could
accommodate accessory units. Single-family detached dwellings among homeowners age 65 and
older (including mobile homes) had a median area of 1,665 square feet.

In fact, though ADUs are illegal in many U.S. communities, some homeowners create them
anyway. Since creating an accessory apartment does not require any changes to the outside of the
dwelling, an illegal unit is not likely to draw the attention of local officials. Overall, ADUs are an
important part of annual additions to the nation’s housing stock; it is estimated that between
65,000 and 300,000 such units are created each year (Howe 1990, 70).
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Sidebar A. DALY CITY, CALIFORNIA

In 1979, Daly City officials, like many civic leaders in the San Francisco Bay area, were concerned about the
lack of affordable housing. To help remedy the problem, city officials offered to acquire land and build a public
housing project. After a hearing with 400 residents, many of them protesters, the project did not go forward. City
officials were still searching for answers to the affordable housing problem when the California legislature
passed a law in 1982 pushing local governments to adopt ADU regulations. In 1983, Daly City passed its own
ADU ordinance, citing three reasons: to help meet housing needs, to conform to the state legislation, and to
legalize illegal ADUs that posed health and safety hazards to residents.

Before launching its ADU program, Daly City officials were worried that too many ADUs might cause
nuisances, parking problems, and demands too great for existing community services. The city established a
number of requirements to meet these concerns. Because small lots dominate the city's neighborhoods, only
accessory apartments, not detached units, were allowed in residential zones. Four parking spaces were required
on premises with an ADU, with two being for the principal unit. These spaces, however, could be accommodated
with tandem parking (one car in front of another in driveways) and could be located in any area of the yard. Daly
City also limited the maximum size of an accessory apartment to 25 percent of the living area of the principal
dwelling unit.

A further city requirement that owners occupy the premises has proven critical to preventing nuisances. Officials
reasoned that with the ADU owners on the premises, many nuisances that tenants might otherwise create would
not be tolerated. Although realtors have tried to repeal the owner-occupancy requirement, Daly City officials
have made it clear that an owner's presence on premises with an ADU is a must.

A cornerstone of Daly City's ADU program is its Project Homesafe, which received an award from the
California League of Cities as an innovative community development program. This project was initiated by the
city in 1992 to rid neighborhoods of fire and structural risks posed by illegal ADUs that did not conform to
building and electrical codes. Out of an estimated 5,000 illegal units, 1,055 have been legalized, meaning that
many safety hazards have been eliminated.

In addition to legalizing existing ADUs, the city’s efforts have led to the creation of 288 new legal units. Early in
its ADU program, the city sowed the seeds of success in fostering new units by minimizing applicant fees and red
tape. It charges only $100 for ADU application fees, which is even less than the fee required to add a bedroom to
a house. To cut red tape, the city designed a process that takes about 20 minutes. An applicant describes the
particulars of his proposal and may then obtain a preliminary approval. A hearing is not required. Permits are
permanent, and conditions (like the owner-occupancy requirement) are recorded in the title to the property in
order to notify subsequent owners of the conditions. The city also promotes new ADUs with a low-interest loan
program for low-income owners who agree to install ADUs and to lease the units only to other low-income
persons for a period of at least five years.

Other advantages of Daly City's ADU program are at the human level — in its social benefits. Many senior
citizens who were empty nesters living on fixed incomes were able to create accessory apartments, live in them,
and rent out the remainder of their homes to persons who often became part of their extended family. One
homeowner with Alzheimer's was able to trade ADU quarters for medical services from an ADU tenant, a nurse,
who was also delighted by the arrangement. The city's young citizens have gained from ADUs because Bay Area
housing costs are quite high and one viable option for them is to rent an ADU. For some laid-off blue-collar
residents, ADU rental income has actually allowed them to keep their homes.
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The model legislation contained in this publication authorizes and provides guidelines for all forms
of accessory units. The model state act provides the justification and authorization for ADUs and
establishes rules that local officials must follow in adopting a local ADU ordinance. The model
local ordinance offers provisions that local officials can include in their existing zoning ordinance
to specify what a homeowner must do to obtain a permit to build an ADU. The model local
ordinance is intended to be implemented in tandem with the model state act.

Resources searched or consulted to develop the model acts include all existing American state
ADU legislation, model ADU ordinances, and ADU court cases. These sources are noted in
parentheses in the text of the model legislation, and a complete reference list appears at the end of
the document.

The Model State Act on Accessory Dwelling Units

The model state act sets the terms for what communities can and cannot do in regulating ADUs
via local ordinances. It consists of five sections:

1. General Provisions
Section 1 establishes as state policy the encouragement of ADUs in a manner that enhances
residential neighborhoods. This section incorporates the act’s findings, purposes, and
definitions of terms.

2. Regulatory Authority
Section 2 authorizes localities to adopt ADU ordinances and specifies the powers they may
exercise in regulating ADUs. This section authorizes local governments to allow ADUs in
single-family or multi-family zoning districts; to require that either the ADU or the principal
dwelling unit be owner-occupied; to impose standards with regard to parking, height, setback,
lot coverage, architectural review, and other considerations; to define the application
procedure for creating ADUs; and to set maximum and minimum sizes for attached and
detached ADUs.

3. Limiting Regulatory Authority
Section 3 prohibits localities from regulating ADUs in ways that violate the intent of the act.
This section requires localities to justify bans on ADUs, exempts ADUs from growth-
limitation measures, and establishes guidelines for parking requirements and fees that localities
may impose.

4. Default Provisions
Section 4 establishes procedures and standards for obtaining a permit to create an ADU if a
locality does not adopt an ADU ordinance. This section prohibits localities that do not have an
ordinance in place from imposing standards beyond those in the state law. Section 4 also
requires publication of a quarterly notice indicating the availability of the public official
responsible for processing ADU permits.
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5. State’s Role in ADU Policies
Section 5 presents the option of giving the state a stronger role in encouraging ADUs. This
section authorizes state review and certification of local ADU ordinances, collection of data
on local ADU efforts, preparations of a State Annual Report that would make
recommendations to the legislature and governor for improving the ADU act, and creation of
a State Advisory Board on ADU policies.

Italicized notes are included in the text to assist readers in understanding various provisions of the
act. Some of the explanations refer to the related model ADU local ordinance, which is designed
to complement the model state act.

The Model Local Ordinance on Accessory Dwelling Units

The model local ordinance is designed to implement the policies of the model state ADU act. It
will also help guide communities in drafting their ADU ordinances, even if the state does not have
legislation governing ADUs. It attempts to balance the need to specify clear, rigorous standards
that protect the community with the need to avoid requirements so onerous that no one will apply
to install an ADU.

The ADU ordinance specifies what a homeowner must do to get a permit to build or create an
ADU. Typically, a community adopts an ADU ordinance as an amendment to its zoning
ordinance. (Some local governments refer to zoning regulations as “codes” or “bylaws” or
“unified development regulations.”)

The provisions of the model local ADU ordinance are organized into the following three
categories:

1. General Provisions
Section 1 establishes that the purpose of the ordinance is to promote and encourage the
creation of legal ADUs in a manner that enhances residential neighborhoods. Section 2
provides a definition of terms.

2. Permits: Eligibility and Application
Sections 3 through 6 inform homeowners of the steps they must take to obtain, keep valid,
and renew an ADU permit. In addition, these sections specify what types of proposed ADUs
(apartments, attached or detached cottages) are eligible for permits in various zoning districts.

3. Standards
Sections 7 through 23 specify standards that a homeowner’s application must meet before a
permit to build or create an ADU is approved. These standards address the issues of lots
(Sections 7 through 9), occupants (Sections 10 and 11), building standards (Sections 12
through 19), parking and traffic (Section 20), public health (Section 21), density limits
(Section 22), and legalizing illegal and nonconforming ADUs (Section 23).
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In the model local ordinance, the duplication of general zoning provisions is avoided because
communities typically adopt an ADU ordinance as part of their general zoning ordinance or code.
For this reason, the model local ADU ordinance does not contain provisions setting up zones or
laying out application and enforcement procedures, and it does not provide routine definitions of
basic zoning ordinances (such as definitions of “permit” or “lot”). It is assumed that the general
zoning ordinance of which this model local ordinance will become part provides that all building
construction is subject to the range of other typical community laws — e.g., building codes, fire
codes, electrical codes, and housing codes.

The model local ADU ordinance presents options for dealing with key ADU issues. These options
acknowledge that conditions vary in different communities. They are evaluated as “optimal,”
“favorable,” or “minimal” (see below), based on their potential to increase the availability of
ADUs in a community. For each option, a commentary is provided about the issues involved.
Some comments are predicated on the assumption that the model local ordinance is adopted in a
state that has already enacted a state accessory dwelling unit law.

1. Optimal
Provisions labeled “optimal” provide the fewest restrictions on the development of ADUs;

2. Favorable
Provisions labeled “favorable” address the concerns of the legislative body and neighbors
while imposing relatively modest requirements for the installation of ADUs;

3. Minimal
Provisions labeled minimal address the concerns of the legislative body and neighbors but in a
manner that is likely to reduce the potential incentives for homeowners to create ADUs.

Sorting among these provisions will allow policymakers and community members to draft
ordinances that reflect their desires and concerns. Historically, communities have tended to adopt
somewhat strict standards in the beginning and then to amend their ordinances with standards that
more readily encourage homeowners to develop ADUs (Hare 1989, 17-18). The research
conducted for this report indicates that the fear of negative impacts is greatly diminished as local
officials and neighbors have the opportunity to see firsthand the benefits of ADUs for citizens.
Given this experience, many communities may become interested in increasing the number of
ADUs (see Sidebar B).
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Sidebar B. MONTGOMERY COUNTY, MARYLAND

Like many rapidly developing suburban counties, this area outside of Washington, DC has
experienced a tremendous increase in the cost of housing. With this increase in cost comes more
restricted access to housing for people of low and moderate incomes. To address this problem, the
county established a committee in 1983 to study how to use the existing housing stock more
efficiently. One of the study results was the adoption of an accessory apartment ordinance in 1984.
Since then, more than 600 special-exception applications have been submitted for accessory
apartments. By 1996, the county had about 400 legal accessory apartments; since 1989, more than
360 affidavits of compliance for registered units have been filed for rent-free units used by relatives
or in-home workers.

To ensure acceptance of the original ordinance, the county was very careful about
establishing the criteria under which it would allow accessory apartments. The ordinance has since
been amended seven times for various reasons, including allowing ADUs in cellars, reducing lot-size
minimums, requiring the posting of signs when a house with an accessory apartment has been sold
and the new owner intends to maintain the accessory apartment, and eliminating the requirement for
an annual status report to the county council. The county found that requiring a minimum lot size is
a good idea; however, the minimum lot did not need to be as a large as officials initially thought.

As in any community, residents were concerned with neighborhood quality, particularly
property values and parking. Montgomery County addresses these issues by requiring two off-street
parking spaces or proof of adequate on-street parking and by limiting the number of accessory
apartments approved in any one neighborhood. Officials have not established a hard-and-fast rule for
accessory apartment spacing, but it has used a guide of no more than two units on any one block.
The county also requires that owners occupy the premises.

In order to ensure the success of its accessory unit program, the county published a
guidebook in 1991 designed to assist applicants seeking permits for accessory apartments. The book
details who is allowed to construct an accessory apartment, the information needed to obtain a
permit, and what to expect during the application process. The Montgomery County accessory
apartment program started with thorough research backing up the need for this type of housing,
followed by an ordinance that addressed the main concerns of residents but could be amended as
needed. The county government supported the ordinance by publishing guides to getting accessory
apartments approved and by maintaining on staff a program specialist responsible for coordinating
the program and assisting the public.
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MODEL STATE ACT ON ACCESSORY DWELLING UNITS

 
1. General Provisions.
 

A. Findings.

The Legislature finds and declares that:
 

i. There is a large and growing unmet need for affordable housing to shelter the State’s
population. (Cal. Stats. 1982, ch. 1440 Section 1);

ii. The State’s existing housing resources, particularly single-family dwelling units, are
vastly underutilized due in large part to the changes in social patterns. The improved
use of this state’s existing housing resources offers an innovative and cost-effective
solution to the State’s housing crisis (Cal. Stats. 1982, ch. 1440 Section 1);

iii. The State can play an important role in increasing the use of existing housing
resources and in reducing the barriers to the provision of affordable housing (Cal.
Stats. 1982, ch. 1440 Section 1);

iv. Typical installation rates of accessory dwelling units (ADUs) are low, rarely exceeding
one ADU per 1,000 single-family homes per year (Hare 1989, 1); and

v. There are many benefits associated with the creation of legal ADUs on single-family
lots (Cal. Stats. 1982, ch. 1440 Section 1). These benefits include:

 
(1) Providing a cost-effective means of accommodating development by making

better use of existing infrastructure and reducing the need to provide new
infrastructure (Cal. Stats. 1982, ch. 1440 Section 1);

(2) Increasing the supply of affordable housing without government subsidies
(MRSCW 1995, 9);

(3) Benefiting older homeowners, single parents, young home buyers, and the
disabled (Hare 1989, Report I, 3);

(4) Integrating affordable housing more uniformly in the community (MRSCW
1995, 9);

(5) Providing homeowners with extra income to help meet rising home ownership
costs (MRSCW 1995, 12);

(6) Providing a means for adult children to give care and support to a parent in a
semi-independent living arrangement (MRSCW 1995, 12);

(7) Reducing the incidence of housing deterioration and community blight by
preventing absentee ownership of properties (Verrips 1983, 70);

(8) ADUs in owner occupied single-family homes foster better housing maintenance
and neighborhood stability (MRSCW 1995, 12; ERA 1987, 30);

(9) Residential neighborhoods can accommodate a meaningful number of ADUs
without significant negative impacts because these areas were typically designed
for households with more persons than are occupying these areas (Verrips 1983,
iv);
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(10) ADUs provide the opportunity for increased security and companionship for
older and other homeowners who fear crime and personal accidents (MRSCW
1995, 13; Cal. Stats. 1982, ch. 1440 Section 1);

(11) ADUs help meet growth management goals by creating more housing
opportunities within existing urban areas (MRSCW 1995, 12);

(12) ADUs enhance job opportunities for individuals by providing housing nearer to
employment centers and public transportation; and ADUs can enhance the local
property tax base (Goldman and Hodges 1983, 7).

 
B. Purposes and Intent.

It is the policy of the State to promote and encourage the creation of ADUs in a manner
that enhances residential neighborhoods in order for the people of the State to meet their
housing needs and to realize the benefits of ADUs.

 
C. Definitions.

 Note: We have defined both accessory apartments and cottages to guide
communities in adopting ADU ordinances and because this model state act
(Section 5.C.) requires municipalities to give the state statistics that
distinguish between accessory apartments and accessory cottages. If a state is
adopting a statute that does not require this distinction and record keeping,
the state may use “second unit,” as in the California statutes. We prefer the
wording of “accessory” over “second” relative to these units in this model
statute because the word “second” may unnecessarily have negative
connotations for adjacent single-family homeowners.

 
i. “Accessory” means that the ADU serves single-family dwelling purposes, rather than

meaning that an ADU must necessarily be subordinate to or smaller than the principal
dwelling unit on a single-family lot.

 Note: The traditional legal meaning for “accessory” is that an accessory use
of any type must be subordinate to a principal use. Because of this traditional
meaning, we have defined “accessory” relative to ADUs to ensure that, if a
community so desires, the ADU may be larger than the principal unit and the
owner may live in either unit. In other words, this definition helps avoid a
court ruling that the “accessory” dwelling unit must be smaller than the
principal unit and must be occupied by a tenant rather than the owner of the
principal unit. Letting the owner live in either unit is important because a
major benefit of ADUs is income for homeowners, allowing them to maintain
their homes or to “age in place.” Some homeowners prefer to live in the
smaller unit, usually the ADU, in order to maximize their income from the
rent-producing unit. In addition, this definition supports Section 10 of the
model local ordinance, which permits the owner-resident to live in either the
principal dwelling unit or the ADU.
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ii. “Accessory cottage” means a type of ADU that is a house built or placed permanently
on the same lot as a single-family house. An accessory cottage may be attached or
detached from the house but is not built within the existing house.

iii. “Accessory apartment” is a type of ADU that is created by converting part of, or
adding on to an existing detached single-family home or row house, or by building a
separate unit into a new single-family home.

iv. “Accessory dwelling unit” (ADU) is the general term for accessory apartments and
cottages. It means a residential living unit that provides complete independent living
facilities for one or more persons. It shall include permanent provisions for living,
sleeping, eating, cooking, and sanitation on the same parcel as the single-family
dwelling it accompanies (adapted from Cal. Gov’t Code Section 65852.2(I)(4)).

v. “Default provisions” means the standards of Section 4 of this Act that a community
must apply if it has no local ADU ordinance.

vi. “Dwelling unit” means a residential living unit that provides complete independent
living facilities for one or more persons. It shall include permanent provisions for
living, sleeping, eating, cooking, and sanitation.

vii. “Living area,” means the interior habitable area of a dwelling unit, including basements
and attics, but does not include a garage or any accessory structure (Cal. Gov’t Code
Section 65852.2(I)(1)).

 Note: This definition is used in a default-provision standard of this model
state act (Section 4.F.v.) that limits the floor area of an ADU to not more than
40 percent of the living area of the existing residence.

viii. “Municipality” means a general-purpose local government created by general law or a
charter, including a city, county, or village.

 Note: In some states, this definition should include towns, townships, and
boroughs.

ix. “Owner-occupant” means an owner who has legal residency on the premises of a
dwelling unit that contains an ADU, who resides in the home at least six months of the
year, and whose portion of the dwelling is not occupied when the owner is not present.

 
2. General Regulatory Authority.

Municipalities may, by adopting a municipal ordinance, exercise the authorities granted in this
Section of the Act.

 Note: The major issue in this section is whether local governments will be
mandated to adopt an ADU ordinance. As discussed in the introduction, this
model state act does not mandate adoption of an ordinance by a municipality.
However, section A below is recommended because it, along with the
remainder of the act, strongly encourages communities to adopt ADU
regulations.
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A. Ordinance Adoption.
Any municipality may, by ordinance certified by the State pursuant to this Act, provide for
the creation of ADUs in single-family and multi-family residential zones (see similar
provisions in Cal. Gov’t Code Section 65852.2(a) and Haw. Rev. Stat. Section 46-4(c)).

 
B. Criteria for Determining Areas.

Municipalities may designate areas within the jurisdiction where accessory units may be
permitted. The designation of areas may be based on criteria that may include, but are not
limited to, the adequacy of water and sewer services and the impact of ADUs on traffic
flow (adapted from Cal. Gov’t Code Section 65852.2(a)(1)).

 Note: At times, communities exclude ADUs from various neighborhoods
without a reason related to the physical community, such as adequacy of
certain services. Section 2.B. of the model state act guides local governments
to consider these service factors as a basis for determining the appropriate
areas for ADUs.

 
C. Approval Process.

Municipalities may establish a process for the issuance of a permit or a conditional use
permit for ADUs (adapted from Cal. Gov’t Code Section 65852.2(a)(4)).

 Note: Section C deals with whether a community must allow ADUs by right,
simply by making application, or must go through a conditional use permit
process that often involves a hearing. Adopting a conditional permit process
typically gives communities more control over ADUs than if the units are
allowed by right. For more discussion of the issues related to the approval
process, see the note in Section 4 of the model local ordinance.

 
D. Imposing Standards.

Municipalities may impose standards on ADUs that include, but are not limited to,
parking, height, setback, lot coverage, architectural review, and maximum size of unit
(adapted from Cal. Gov’t Code Section 65852.2(a)(2)).

 Note: This section clarifies that a municipality, in approving an application to
create a legal ADU, may impose conditions related to the factors discussed
above.

 
E. Requiring Owner Occupancy.

Based on the finding of this act, that premises with owner-occupants are better
maintained, the legislature declares that a municipal regulation requiring properties with
ADUs to be owner occupied, either in the accessory unit or the principal unit, prevents
deterioration of neighborhoods and is a regulation substantially related to land-use impact.
Such a requirement is, therefore, a regulation of land use rather than a regulation of the
user of land.
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 Note: Courts may rule that a community has no zoning authority to require
that a site with an ADU be occupied by the owner, on the basis that this
regulates the land user rather than the land use (Ziegler 1995, 56A-8).
However, on July 29, 1996, a California appeals court issued the only
published court decision (issued by a court higher than a trial court)
addressing the owner-occupancy requirement in the context of ADUs. In the
case of Sounhein v. City of San Dimas, 55 Cal. Rptr. 2d 290, the court heard
a claim by homeowners that the city's owner-occupancy requirement imposed
on their ADU permit was invalid; even if it were not invalid, it applied only to
the "applicant" and not subsequent owners. But the court upheld the owner
occupancy requirement as a "character of the property as owner-occupied"
and further ruled that the requirement applies to all subsequent owners of the
premises. Id. at 296. Such a condition attaches to the land, the court
explained, in order to fulfill the legislative purposes in imposing the
condition. Id. The purposes of the owner-occupancy requirement, the court
noted, are to discourage speculation in residential properties that can make
housing less affordable, to prevent the disadvantages of absentee ownership,
and to preserve residential neighborhood character. The Sounhein case
means that the owner-occupancy requirement for ADUs has now been directly
addressed and upheld by a state court.

 In Section 2.E., the state legislature gives municipalities the specific authority
to require owner occupancy on the basis that it encourages maintenance of
the dwellings and premises.

 
F. Less Restrictive Provisions.

This Act does not limit the authority of municipalities to adopt less restrictive
requirements for the creation of ADUs (adapted from Cal. Gov’t Code Section
65852.2(e)).

 Note: This section clarifies that the model state act generally does not cut
back on a community’s power to adopt provisions that are less restrictive that
those in the model state act. For example, Section 3.D. of the model state act
limits how many parking spaces may be required for each ADU. However,
section 2.F. allows a community to be less restrictive if it so desires. For
example, it may not require any parking spaces to be provided for a new
ADU. Emphasizing that local ordinances may be less restrictive than the
model state act allows communities to be less restrictive on ADUs if they
witness their benefits and become more comfortable with the idea of ADUs in
single-family zoning districts.

 
G. Maximum or Minimum Size.

A municipality may establish minimum and maximum unit size requirements for both
attached and detached ADUs (adapted from Cal. Gov’t Code Section 65852.2(d)).
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 Note: The size of ADUs can raise the concerns of neighbors that the units are
either too large or too small (see the model local ordinance, Section 17, for
more on these issues). This section of the model state act makes it clear that a
community adopting its own ADU ordinance may set limits on how large or
small an ADU can be. Communities not adopting their own ordinances cannot
set maximum or minimum size on attached or detached ADUs. (Maximum size
limits are set by the default provisions.) In other words, for communities that
want to set their own standards on ADU sizes, this section gives them
incentives to adopt their own ordinances.

 
H. Use, Density, and Plan Consistency Rules.

Municipalities may provide that ADUs do not exceed the allowable density for the lot
upon which the ADU is located, and that ADUs are a residential use that is consistent with
the existing community plan and zoning designation for the lot (adapted from Cal. Gov’t
Code Section 65852.2(a)(3)).

 Note: An issue for ADUs is whether they are inconsistent with existing
residential zoning, zoning density standards, and community plans. Section
2.H. authorizes communities to accommodate ADUs by stating — in the
appropriate local documents (ordinances, or plans) — that the units are
harmonious with local plan policies and density concerns. This is a perfectly
reasonable assumption, since family size is shrinking in the U.S. and much of
the space in homes and infrastructure in residential neighborhoods was
originally designed for larger families and is now underused.

 
3. Limiting Regulatory Authority.
 

A. Noninterference by Other Law.
No municipality may develop, amend, or interpret other codes or regulations, such as
building codes or special taxing district provisions, in ways that interfere with the intent of
this Act.

 Note: At times, neighbors’ fears and misperceptions about ADUs can put
political pressure on local elected officials to use their powers to veto
homeowners’ plans to develop ADUs. A wide variety of local government
actions and regulations can be used for this purpose. While it is likely that
only a small percentage of municipalities would misuse their powers against
ADUs, this section makes it illegal for them to do so.

 
B. Exemption from Growth-Limitation Measures.

ADUs shall not be considered in the application of any local ordinance, policy, or program
to limit residential growth (adapted from Cal. Gov’t Code Section 65852.2(a)(5)).

 Note: If this provision is not included in a statute, a community could adopt
an ordinance allowing the creation of ADUs only to have the units banned
because of existing growth limit measures, such as moratoria or quotas on
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building permits. These latter growth control measures should not apply to
ADUs because they can be accommodated within the present infrastructure
capacities of existing residential neighborhoods.

 
C. Prohibiting ADUs.

No municipality shall adopt an ordinance that totally prohibits ADUs within single-family
or multi-family zoned areas unless the same:

 
i. Contains findings acknowledging that it may limit housing opportunities of the region;
ii. Contains findings that the ban is justified because of specific adverse impacts on the

public health, safety, and welfare that would result from allowing ADUs within single-
family and multi-family zoned areas;

iii. Bases the latter findings on technical reports of studies of the municipality;
iv. Explains why such units cannot be accommodated within the present utility and service

capacities of existing single-family neighborhoods; and
v. Is certified by the State Housing Office as conforming to this Act, in the same

procedure defined in Section 5. Until certification of any such ordinance, applications
for approval shall be subject to the default provisions of this Act. (adapted from Cal.
Gov’t Code Section 65852.2(c)).

 Note: Because the general policy of the statute is to encourage the
development of ADUs, this section requires communities to justify any ban on
them. Few communities in California banned these units following adoption of
its ADU law in 1982 (CDHCD 1987, VIII-13). However, this section is
stronger than the California law and makes it more difficult for a community
to ban ADUs. Although, under California law, a ban on ADUs must be
accompanied by specific findings, it does not have to be based on a technical
report of a study of the community, as is required by this section. In addition,
unlike the California law, this section requires that the state Office of Housing
must certify an ordinance banning ADUs.

 
D.  Parking Requirements.

Parking requirements for ADUs shall not exceed one parking space per unit or per
bedroom, whichever is greater. Additional parking may be required, provided that a
finding is made that the additional parking requirements are directly related to the use of
the ADU and are consistent with existing neighborhood standards applicable to existing
dwellings. Off-street parking shall be permitted in required residential yards, setback areas,
or through tandem parking (adapted from Cal.Gov’t Code Section 65852.2(e)).

 Note: This section prevents communities from requiring more parking than is
reasonable, and it applies to communities with and without ADU ordinances
(see Section 20 of the model local ordinance for more discussion on parking).
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E.  Fees.
Fees for permitting construction of ADUs shall not exceed 30 percent of the fees that
would be charged for creation of a single-family home in areas with similar zoning.

 Note: This provision addresses the fact that high fees can be major
disincentives to homeowners seeking to develop ADUs (see the note in Section
5 of the model local ordinance).

4. Default Provisions.
A municipality without an adopted state-certified ADU ordinance that receives an application
for a permit for an ADU on or after [the effective date of the Act] shall accept the application
and approve or disapprove the application pursuant to the default provisions of this Section 4
of the Act, unless it adopts a certified ordinance in accordance with this Act within [120] days
after receiving the application.

 Note: This provision tells municipalities how to process their first application
to create an ADU if they do not have an ordinance that conforms to this
model state act. It also gives communities the option of quickly adopting their
own ordinance and getting state certification if the community prefers its own
provisions rather than the model state act’s default provisions. This will
encourage communities to adopt their own ADU rules.

A. Only Basis for Denial.
No other local ordinance, policy, or regulation shall be the basis for the denial of a
building permit or a use permit under Section 4 of the Act (Cal. Gov’t Code Section
65852.2(b)(2)).

 Note: This provision prevents a community without an ADU ordinance from
excluding an ADU on the basis of any other measure. While this section says
that no other rules shall be applied (except those that apply to other
residences), the next section prevents a local government from applying the
default provision’s standards in a stricter fashion.

B. Maximum Without Local Ordinance.
The default provisions of this Section 4 establish the maximum standards that
municipalities shall use to evaluate proposed ADUs on lots zoned for residential use that
contain an existing single-family dwelling. No additional standards, other than those
provided in this section, shall be used or imposed, except that a municipality may require
lots or parcels of land with an ADU to be owner occupied (adapted from Cal. Gov’t Code
Section 65852.2(b)(2)).
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C. No Changes Necessary.

No changes in zoning ordinances or other ordinances or any changes in the general plan
shall be required to implement the default provisions of this Act. Any municipality may
amend its zoning ordinance or general plan to incorporate the policies, procedures, or
other provisions applicable to the creation of ADUs if these provisions are consistent with
the limitations of the default provisions (adapted from Cal. Gov’t Code Section
65852.2(b)(4)).

 Note: A community is subject to the default provisions of this model state act
if it does not have an ADU ordinance of its own. But if a community without
an ADU ordinance wants to amend a comprehensive plan or other ordinance,
this provision allows it to do so if the amendment is consistent with the default
provisions.

D.  Accommodating Units.
An ADU that conforms to the requirements of the default provisions shall not be
considered to exceed the allowable density for the lot upon which it is located and shall be
deemed a residential use consistent with the existing general plan and zoning designations
for the lot. ADUs shall not be considered in the application of any local ordinance, policy,
or program to limit residential growth (adapted from Cal. Gov’t Code Section
65852.2(b)(5)).

 Note: This provision is designed to protect ADUs from other local laws. If a
community adopts its own ordinance, it may require more land area for an
ADU. But if the community has no ADU ordinance and is therefore subject to
the default provisions of this model state act, it cannot require an ADU to be
on a lot larger than the minimum lot size for the zoning district. This is
another example of how a community may gain more control over ADUs by
adopting its own ADU regulations.

E. Public Notice of Public Official.
On the first Monday of each yearly quarter, each municipality of the state that has not
adopted state-certified ADU regulations shall publish in the general newspaper of greatest
frequency and circulation the name, title, address, and hours of availability of the public
official who is responsible for processing applications for permission to develop ADUs
under the default provisions of this Act.

 
F. Standards.

Every municipality shall grant a permit or special use or a conditional use permit for the
creation of an ADU if the unit complies with all provisions of this Section 4, including the
following standards (adapted from Cal. Gov’t Code Section 65852.2(b)(1)):

i. The proposed ADU is not intended for sale and may be rented (adapted from Cal.
Gov’t Code Section 65852.2(b)(1)(A));
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 Note: The issue that this standard addresses is whether the homeowner can
sell only the ADU to another person while still owning the principal home and
lot. By preventing the sale of the ADU, this standard is designed to prevent
the creation of dual ownership of two buildings on, or from, one single-family
lot (see the discussion of this issue in Section 18 of the model local ordinance
).

ii. The lot proposed to contain the ADU is zoned for single-family or multi-family use
(adapted from Cal. Gov’t Code Section 65852.2(b)(1)(B));

 Note: This standard addresses the issue of whether ADUs will be built in
commercial and industrial land zoning districts. Essentially, this standard, by
allowing ADUs only on land zoned for residential uses, prevents occupants of
ADUs from suffering the impacts of commercial and industrial land uses.

iii. The lot proposed for an ADU contains an existing single-family dwelling (adapted
from Cal. Gov’t Code Section 65852.2(b)(1)(C));

 Note: In dealing with ADUs, communities must decide if they will be allowed
in new units or only in existing ones. This standard clarifies that under the
default provisions, ADUs cannot be built simultaneously with, or before, a
new dwelling unit (see also the discussion of similar issues in the model local
ordinance, Sections 7, 13, and 14).

iv. The ADU is either attached to the existing dwelling and located within the living area
of the existing dwelling or detached from the existing dwelling and located on the
same lot as the existing dwelling (adapted from Cal. Gov’t Code Section
65852.2(b)(1)(D));

 Note: This section allows unattached ADUs. Many communities do not want
such ADUs in their residential neighborhoods (see the discussion in the model
local ordinance, Section 3, Authorization for ADUs by Zoning District). For
that reason, this provision may encourage some local governments to push for
adoption of a local ADU ordinance that leaves out this provision.

v. The floor area of an attached ADU shall not exceed 40 percent of the living area of the
existing residence (adapted from Cal. Gov’t Code Section 65852.2(b)(1)(E));

 Note: In the California default provisions, the increase in floor area was
limited to 30 percent. For the issues related to this provision, see the model
local ordinance, Section 17.

vi. The total area of floor space for a detached ADU shall not exceed 1,200 square feet
(Cal. Gov’t Code Section 65852.2(b)(1)(F));

 Note: See the discussion of maximum ADU size in the model local ordinance,
Section 17.

vii. Requirements relating to height, setback, lot coverage, architectural review, site plan
review, fees, charges, and other zoning requirements generally applicable to residential
construction in the zone in which the property is located are applicable to any ADU
(Cal. Gov’t Code Section 65852.2 (b)(1)(G));



ACCESSORY DWELLING UNITS: MODEL STATE ACT AND LOCAL ORDINANCE PAGE 25

 Note: This section allows a local government to apply other residential
construction rules to ADUs. Politics as well as practicality justifies this
section — that is, exempting ADUs from standards applied to residential
construction could create opposition from neighbors and local elected
officials. Although the model state act limits the laws that can be applied to
ADUs, this section clarifies that residential construction standards do apply
to ADUs.

viii. Local building code requirements that apply to detached dwellings, as appropriate, are
to be applied to an ADU; and

ix. Approval by the local health officer where a private sewage disposal system is being
used, if required (Cal. Gov’t Code Section 65852.2(b)(1)(I)).

 Note: For a discussion of the public health issues related to this provision, see
the model local ordinance, Section 21.

5. State’s Role in ADU Policies.

A. Required Municipal Ordinance Submission.
A municipality shall submit a copy of the ordinances adopted pursuant to Section 2 or
Section 3.C. to the Office of Housing within 60 days after adoption (adapted from Cal.
Gov’t Code Section 65852.2(h)).

 Note: This section is optional for states that do not want to give themselves a
strong role related to ADUs. In this section, communities are required to
submit their ADU ordinances to the state whether they are regulating (Section
2) or banning ADUs (Section 3.C.).

 In addition to submitting ordinances after they are adopted, municipalities
are required (under Section 5.B.) to present proposed ADU ordinances prior
to adoption for the state’s review. Submitting the ADU ordinance is the initial
step that allows the state to play its role in the remaining sections of this
model state act.

B. State Certification of ADU Ordinances.
A municipality shall submit the zoning ordinance, amendments to a certified ordinance, or
an ordinance banning ADUs 30 days prior to final approval of such ordinance or
amendment to the State Office of Housing for an opinion on whether the ordinance
conforms to this statute. This submission must include the municipality’s date of planned
final approval. The Office of Housing may notify other relevant agencies so that they may
also comment on whether or not the municipality’s draft ordinance conforms to the
statute. The Office of Housing shall notify the municipality prior to its planned date of
final approval of its opinion as to conformity of the ordinance to this statute. If, in the
opinion of the Office of Housing, the ordinance and/or amendments reviewed do not
conform to this statute, the Office of Housing shall notify the local jurisdiction of actions
that must be taken to bring the ordinance(s) and/or amendments into conformity.
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The jurisdiction must bring its ordinance into conformity, as recommended by the Office
of Housing pursuant to the prior section, within 90 days of notification of
nonconformance by the Office. If the municipality has not brought its ordinance into
conformity within the 90-day period, the Office of Housing will notify the jurisdiction that
it must automatically accept and process applications for ADUs under the default
regulations of this Act until conformity is certified by the Office of Housing. Prior to any
certification by the Office of Housing, any applications submitted under the default
regulations of this Act shall be processed fully and solely under those regulations.

Amendments to a municipality’s ordinance certified by the Office must be submitted and
certified in the same manner and procedure as the initial proposed ordinance pursuant to
this section.

C. Municipal Annual Reports to State.
Each municipality shall report annually to the Office of Housing the following statistics, on
a form to be provided by the Office of Housing, the number of:

i. Single-family structures in the jurisdiction;
ii. Single-family structures in single-family residential zones and in multi-family residential

zones in which accessory units are permitted;
iii. Illegal accessory apartments or accessory cottages, attached and unattached, known or

estimated to be in the jurisdiction;
iv. Applications to legalize illegal accessory apartments submitted to the jurisdiction and

the results of processing these applications;
v. Legal accessory apartments and accessory cottages, attached and unattached, in the

jurisdiction;
vi. Applications for new accessory units accepted for processing;

vii. Applications approved and/or permits issued by size, number of bedrooms, and area
location;

viii. Applications disapproved, with reasons categorized by requirements not met; and
ix. Complaints against legal ADUs, with the complaints categorized by the perceived

impacts, such as parking, aesthetics, or traffic.

D. State Annual Report.
The Office of Housing shall prepare an annual report to the Governor and the legislature
from the annual reports from the municipalities, including the installation rates of ADUs
and recommendations, if any, for amending the Act or other implementation measures
necessary for developing ADUs as affordable housing. The annual report shall include any
recommendations from the State Advisory Board on ADU policies.

E. State Advisory Board on ADU Policies.

i. Creation.
The Office of Housing shall establish an Advisory Board to monitor implementation of
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the Act and to recommend amendments to the Act or model local ordinance provisions
to the Office of Housing.

ii. Composition.
The Advisory Board shall be appointed by the Director of the Office of Housing in
consultation with the legislature and Governor and shall include one representative
from each of the following groups: remodelers, mortgage bankers, real estate agents,
new home builders, first-time home buyers, home health care agencies, local
permitting agencies, and organizations for the disabled, older persons, and
neighborhoods.

iii. Duties.
The Advisory Board’s duties shall include, but not be limited to, preparing an annual
commentary on the report prepared by the Office of Housing on accessory units. The
Board’s commentary shall contain recommendations for furthering the purposes of the
legislation and will be published and circulated with the Office of Housing’s annual
report.

 Note: This section of the model state act is optional. It gives the state the role
of encouraging ADUs and reviewing local efforts to accommodate them. This
role includes action by a state agency — the Office of Housing. The model
state act recommends that state Offices of Housing certify local ordinances as
conforming to the statute, analyze data from annual municipal reports
(Section 5.C.), and provide recommendations to the legislature and Governor
for promoting ADUs.

 One shortcoming of Washington State’s ADU statute was that it did not
provide a way for the state to assess how the statute was working at the local
level (Hope 1996). This shortcoming is typical of existing ADU legislation.
The optional monitoring provision here would require communities to report
specific ADU data to the State Housing Office (Section 5.C., which applies to
all communities within a state) and to obtain ADU policy recommendations
from a State Advisory Board (Section 5.E.). With the benefit of the community
data and the advisory board recommendations, the Office of Housing would
prepare an annual report proposing new or amended policies to the state
legislature and Governor (Section 5.D.). This optional monitoring mechanism
would assist the state in assessing the law’s success. Because it allows well-
informed policy adjustment to be made, it should help ensure the ultimate
success of the state ADU policies. The authors, however, recognize that some
states would be unwilling or unable to afford such a monitoring program.
Omission of these provisions, giving the state this monitoring role, would not
be fatal to the purposes of the model state act.
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MODEL LOCAL ORDINANCE ON ACCESSORY DWELLING UNITS

I. General Provisions.
 

1. Purpose and Intent.

 Note: In this section of the ordinance, a community makes clear what it is
trying to achieve in adopting the ordinance. This information may help in
defending the ordinance in a court case or in informing citizens as to how the
ordinance will benefit and protect their interests. In spite of the advantages
this section can provide, communities have typically omitted it in their ADU
ordinances.

 If a community has no purposes that are different from those of the model
state act, it may simply want to reference that act’s findings (Section 1) and
its purposes and intent (Section 2). We highly recommend that a community
adopting an ADU ordinance copy the information in Section 1 of the model
state act and present these findings (particularly the benefits of ADUs) to
citizens at public hearings. In addition, the local legislative body would be
wise to adopt, if this is not part of its ordinance, Section 1 of the model state
act, including the benefits, into the record of its minutes when it adopts the
ADU ordinance. Afterward, the public official administering the ADU
ordinance can make this information available to persons inquiring about
ADU permits.

 If a community has public purposes that are different from those in the model
state act, those purposes should be specified in the ordinance (after consulting
legal counsel that they are not inconsistent with the purpose of state ADU
legislation). For example, some communities use ADUs to help rehabilitate
rundown areas containing large older houses; others intend for only certain
groups to benefit from ADUs, such as the disabled, older persons, or family
members. The model local ADU ordinance presents options (optimal,
favorable, or minimal) to meet varying conditions and concerns in different
communities. (See Introduction to Model State Act on Accessory Dwelling
Units and the Model Local Ordinance on Accessory Dwelling Units.) We have
provided a minimal option that targets only certain populations as
beneficiaries of ADUs. (See the note accompanying Section 11 below related
to limiting the occupants of ADUs.)

 
 [Optimal provision] It is the policy of [name of local government] to promote and encourage
the creation of legal ADUs in a manner that enhances residential neighborhoods and helps
residents meet their housing needs and realize the benefits of ADUs.
 
 [Favorable provision] None
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 [Minimal provision] It is the policy of [name of local government] to promote and encourage
the creation of legal ADUs in a manner that enhances residential neighborhoods in order that
persons [name target groups, such as older persons] can meet their housing needs and realize
the benefits of ADUs.

 
2. Definitions.

 Note: Terms in an ordinance that should be defined are those that the public
may not be familiar with and those that vary from the ordinary definitions in
Webster’s dictionary. Since the model local ordinance must be consistent with
the model state act, the latter’s definitions of accessory, accessory dwelling
unit, accessory apartment, accessory cottage, living area, and owner-
occupant should be included in this model local ordinance. A community may
simply incorporate these definitions by reference to the model state act, as we
have done here to save space. However, users of an ordinance (e.g.,
applicants for a permit) are inconvenienced by such a practice since most do
not have easy access to state laws. Therefore, it is better to repeat the model
state act’s definitions in the ordinance. In addition to the definitions in the
model state act, the ordinance adds a definition for Zoning Administrator.
Note that, because the ADU ordinance is part of a local zoning ordinance, the
definitions of the zoning ordinance will apply to the ADU ordinance.

 “Zoning Administrator” means the local official who is responsible for processing and
approving or denying applications to develop or legalize ADUs.

 Note: As discussed in Section 4 below, this model local ordinance assumes
that the community Zoning Administrator has the authority to act on
applications for ADUs. However, if the approval process, as discussed in
Section 4 below, is the one used for a conditional use permit, the planning
commission, a board of zoning adjustment, or another local body may be
responsible for acting on ADU applications.

 
 
II. Permits: Eligibility and Application.
 

3. Authorization for ADUs by Zoning District.

 Note: This section addresses allowing ADUs in specific types of zoning
districts (or zones). Neighbors’ fears about harmful impacts of ADUs result in
some communities banning ADUs or only allowing them in one zone, while
other communities are more liberal. In a 1995 survey of 150 communities in
the Province of British Columbia, for example, 46 allowed ADUs only in two-
family zones, 41 allowed them in single- and two-family zones, 10 allowed
them only in single-family zones, and 42 prohibited ADUs (BCMHRSC 1995,
5).
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 The model state act allows communities to designate areas where ADUs are
permitted and sets out the types of criteria for determining those areas (See
sections 2A and 2B). In addition, the Act allows communities to locate ADUs
in any single-family or multi-family zones.

 These statutory provisions give communities wide discretion in permitting
ADUs in many types of residential zoning districts. But in using this
discretion, communities must make some key decisions about the capacities of
various types of residential zones to absorb ADUs. Certainly, not all types of
residential zones are equal in this regard. The desirability of locating ADUs
in the major types of residential zones is discussed below.

 Multi-family zones. These zones are distinguished by multi-family structures
that not only have common walls between dwelling units but also are atop one
another. The typical principal units are apartments or condominiums in multi-
story structures. ADUs are seldom, if ever, allowed in these zones because
they tend to have less potential than do single-family zones for
accommodating ADUs in terms of available parking, infrastructure, and
unused housing space.

 Clustered single-family zones. These zones contain single-family dwelling
units that have common walls but are not atop one another. These zones may
be called low-density, multi-family zones or higher density, single-family
zones, and they have as principal units row houses, townhouses, or clustered
single-family dwelling units. Siting ADUs in these zones is also difficult for
several reasons. Parking is often inadequate in areas with townhouses, row
houses, or clustered single-family units. In addition, building and fire codes
often require bedrooms to have a window for exterior emergency exits by
occupants. For this reason, common walls shared by dwelling units greatly
reduce the potential to locate accessory apartments in zones with these types
of principal units.

 Single-family zones. These zones contain one single-family dwelling unit per
lot and provide the greatest opportunities for siting all types of ADUs. Even in
these zones, however, neighbors’ concerns about property values and
aesthetics often cause communities to ban detached accessory cottages or to
allow them only on larger lots. Detached units are more expensive to build
(MRSCW 1995, 34) and are usually a relatively small portion of the total
number of ADUs in a community. One of the reasons that accessory
apartments outnumber detached units is because illegal detached ADUs are
impossible to hide. In towns with a preponderance of small lots (such as Daly
City, California), not allowing detached ADUs is appropriate (MRSCW 1995,
34). Attached cottages are allowed in more communities than are detached
cottages.



ACCESSORY DWELLING UNITS: MODEL STATE ACT AND LOCAL ORDINANCE PAGE 31

 None of the three model provisions allow ADUs in multi-family zones as
described above. The optimal provision allows all types of ADUs in single-
family zones with one principal unit per lot, but only accessory apartments in
zones with single-family units sharing common walls. In the latter zones,
apartments are allowed only if the applicant provides proof that the ADU
conforms to fire and building code requirements. The favorable provision
does not permit ADUs in zones with dwelling units that have walls in common,
but in other single-family zones (districts with one dwelling unit per lot),
accessory apartments and attached cottages may be built.

 The favorable provision also allows detached accessory cottages in the one-
unit-per-lot zones if a specified minimum lot size is met. (This authority is not
extended in the favorable provision to other types of residential zones, even if
that minimum lot size happens to be met by an individual applicant, because
the parking problems in those zones would not strike a balance between the
neighbors’ concerns and those of ADU developers.) In the minimal provision,
accessory apartments are authorized only in zones with one home per lot, and
accessory cottages are not allowed in any zones.

 In adapting the model provisions to a local zoning ordinance, a community
will substitute its zoning district names (or abbreviations) for the model
provisions' descriptions of zoning districts. For example, a community
labeling its one-unit-per-lot zone as "Single-Family Residential Zone (SFR)
"will substitute that for "zoning districts designed primarily to permit single-
family homes on individual lots" in these model provisions. Similarly,
"Townhouse Residential Zone (TR)" may be substituted for "zoning districts
designed primarily for single-family homes with walls attached to other single
family homes."

 
 [Optimal provision] ADUs are allowed in zoning districts designed primarily to permit single-
family dwelling units on individual lots. Accessory apartments may be located in zoning
districts designed primarily for single-family dwelling units with walls attached to other single
family homes when applicants provide written evidence from the proper fire and building
officials that the proposed ADU conforms to building and fire code regulations.
 
 [Favorable provision] An accessory apartment or an attached accessory cottage may be
permitted in any residential zone designed primarily to permit single-family dwelling units on
individual lots. A detached accessory cottage may be located in this same zone on a lot with a
minimum lot size of [specify minimum size].
 
 [Minimal provision] An accessory apartment may be allowed in zoning districts designed
primarily to permit single-family dwelling units on individual lots.
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4. Approval Process.

 Note: A lengthy and burdensome application process will discourage
homeowners from developing ADUs (Gellen 1985, 185; MRSCW 1995, 28).
An application procedure that involves a public hearing means a loss of
privacy (Gellen 1985, 185) and added time to reach a final decision on the
permit (Hare 1989, 20). One study noted that application periods ranged from
one day to six months (CSS 1991, 22). Advocates of ADUs argue that
requiring a conditional use permit for an ADU is unfair when ADUs typically
have less impact than single-family residences that are allowed by right.
Neighbors, on the other hand, may prefer the conditional use permit process
so they can collectively voice their concerns before local decision makers.

 The two basic options available to a community are to allow ADUs through
the conditional use permit (sometimes called special exception, special
permit, or special land use) or to allow them by right in the zoning district.
“By right” means that the process involves filling out an application and
presenting it to a local building official or Zoning Administrator, who will
check to see that it meets the requirements of the ordinance. No hearing or
discretionary decision is involved. The conditional use permit process,
however, involves a hearing preceded by public notice. The “by right”
approach has the advantage of being fast and less public for ADU applicants.
Of course, if there is a great deal of political resistance to adopting an ADU
ordinance, the reassurance that ADUs will be subject to the conditional use
process, with hearings, can persuade law makers to adopt an ordinance.
Communities that are new to the process may choose the latter approach.

 This model local ordinance is written with a Zoning Administrator making the
decision to issue an ADU permit. If a community wants to use a conditional
use approach, the provisions of this ordinance are easily convertible by
substituting, in the place of the Zoning Administrator, the name of the local
body that makes decisions on conditional use permits. The type of local body
varies but is often a planning commission, a zoning commission, or a zoning
board of appeals.

 The favorable provision below is designed to speed up permit processing. A
hearing will not be necessary in every case. A neighbor can choose to meet
with an applicant and the building official to review the application. However,
if a neighbor has serious concerns, a hearing can be conducted after the
neighbor requests one in writing. Several sources have recommended this
provision, which can eliminate the need for a public hearing (Hare 1989, 21;
CSS 1991, 55). Another option would be to notify at least 10 adjacent
property owners to check for possible objections. If none were raised, the
application would not be processed via the conditional use permit procedure
(CSS 1991, 55).
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 The optimal provision allows ADUs by right without a hearing, and the
minimal provision is to make ADU applicants go through the conditional use
permit process with a hearing. The full procedure for a conditional use
process is not given in this section because the local zoning ordinance (of
which the ADU is a part) will provide those procedures, which are often
specified in the state zoning enabling act.

 In choosing a procedure for ADUs, it is important to keep in mind that even
ADUs allowed by right are subject to standards in the ordinance. The trend in
Washington State communities that have recently adopted ADU ordinances is
to allow them by right, subject to ordinance criteria (MRSCW 1995, 27).

 
 [Optimal provision] One ADU is permitted per residentially zoned lot, provided the Zoning
Administrator first approves the proposed ADU as complying with the standards of this
ordinance.
 
[Favorable provision] One ADU is permitted per residentially zoned lot, provided the Zoning
Administrator first approves the proposed ADU as complying with the standards of this
ordinance, unless a property owner requests in writing that the application be processed via a
conditional use permit procedure. Within five days after receiving a completed application for
approval of an ADU, the Zoning Administrator shall notify by mail all property owners within
300 feet of the property proposed for an ADU. The notice to the property owners shall inform
the owners that they may, at any time within 30 days of the date of mailing of the notice, in
writing to the Zoning Administrator either demand and have a meeting with the applicant and
the Zoning Administrator to review the application, or can cause the application to be
processed with conditional use permit procedures. Within the same 30-day period, the Zoning
Administrator shall meet simultaneously with an applicant and owners who have properly
demanded meetings to review the application. If either the applicant or the Zoning
Administrator fails to meet with such an owner, the owner may demand in writing to the
Zoning Administrator that the application be processed via the conditional use permit
procedure.
 
 [Minimal provision] One ADU is permitted per residentially zoned lot by conditional use
permit if the proposed ADU conforms to the standards of this ordinance.

 
5. Application Fees and Information.

 Note: Other difficulties for homeowners contemplating installing an ADU are
permit fees, complicated applications, and multiple-stop approval processes.
Application fees associated with a hearing can also be much higher than are
application fees unrelated to hearings. A 1989 study of 47 communities found
that in the 10 communities with the greatest installation rates for ADUs, none
had fees higher than $2,000 (Hare 1989, 15). The same study revealed that in
the County of Los Angeles, an applicant paid a $3,000 fee that was
nonrefundable for an ADU, and the permit was denied (Hare 1989, 21).
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 The model state act (Section 3.E.) does not allow the fees for ADUs to be
higher than 30 percent of the application fee for a single-family residence.
This section levels the playing field for ADUs. The optimal provision is
consistent with the model state act, limiting the ADU fees to 30 percent of the
fees for a house, but the favorable provision does not conform to the act
because it allows communities to charge equal fees for ADUs and other
dwelling units.

 
 [Optimal provision] Application fees for ADUs shall not be more than 30 percent of the
application fees for a single-family dwelling unit. The information required on applications for
creating or legalizing ADUs shall be the same information that is required to construct a
single-family dwelling unit.
 
 [Favorable provision] Application fees and application information required for ADUs shall
be less than or equal to those required to construct a single-family dwelling unit.
 
 [Minimal provision] None

 
6. Permit Renewal (Monitoring).

 Note: In order to make sure that an ADU continues to comply with the
conditions that were a part of the permit as originally issued, some
communities issue temporary permits and require periodic permit renewal.
For example, in a survey of 50 communities with ADU ordinances, 14 percent
issued temporary permits (APA 1996). While requiring permit renewal and
inspections has the advantage of making neighbors feel more comfortable
with ADUs, it increases administrative costs related to an ordinance. More
significantly, this requirement discourages the creation of ADUs for reasons
similar to those of limiting groups of eligible occupants, as discussed in the
introduction to the model state act ("Avoiding Policies that Deter New
ADUs"). Bankers and the homeowners who actually have a financial stake are
more nervous about temporary permits.

 For this reason, we have written optimal and favorable provisions to provide
permanent permits. The optimal provision requires the ADU owner to file an
annual statement that the ADU complies with the local ordinance. The
favorable provision states that the permit expires if the ADU no longer
conforms to the ordinance and that a complaint by a neighbor can cause a
hearing to determine conformance to the ordinance. But the permit issued for
an ADU under the minimal provision is only a temporary one and must be
renewed. This provision is waived, however, if there are no complaints of
violations made to the Zoning Administrator. Communities that want to apply
a more strict provision can remove that portion of the provision that allows
the ADU owner to have the permit renewal waived if no complaints are filed.
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 [Optimal provision] The owner of an ADU shall, on the first day of every year [or specify
intervals in number of years], sign and file written statements with the Zoning Administrator
that the ADU complies with the municipal zoning code.
 
 [Favorable provision] A certificate of occupancy [or permit] issued for an ADU shall expire
if the ADU does not conform to the municipal zoning code. If a complaint is made to the
Zoning Administrator by a landowner within 300 feet of the ADU, the Zoning Administrator
shall cause a hearing to be held within 60 days after the date of the complaint to determine if
the ADU violates the municipal zoning code. Fifteen days prior to the public hearing, the
Zoning Administrator shall notify all property owners within 300 feet of the site of the ADU
of the hearing. Revocation of a permit by the Zoning Administrator must be based on an
inspection of the ADU premises and a written record of the Zoning Administrator’s findings at
the hearing.
 
 [Minimal provision] Permits for ADUs shall be issued for a period not longer than five years
and must be renewed at the end of the first term of issuance and every such period thereafter.
Temporary permits for ADUs do not have to be renewed if, during the time period since the
date of the last renewal or waived renewal date, no complaints of violations of the municipal
zoning code by the ADU are filed with the Zoning Administrator. Renewal of temporary
permits requires inspection of the ADU premises by the Zoning Administrator.

 
 
 III. Standards.
 

7. Lot Standards - Occupied by Dwelling Unit.

 Note: Can a permit be issued for developing an ADU on a lot that is not
already occupied by a dwelling unit? This section addresses whether an ADU
can be designed and built simultaneously with the construction of a new
residence. This question springs from a community’s general reluctance to
convert a single-family zone into a duplex zone. Many local ordinances, such
as the default provisions of the model state act (Section 4.F. iii.), allow ADUs
only on lots that already have dwellings. This is common (APA 1996). Some
local governments, however, have begun to allow new houses to be
constructed with ADUs (MRSCW 1995, 47). Communities adopting their own
ordinance under the model state act can allow ADUs in, or with, new
residences. Proponents of ADUs have emphasized that ADUs built in new
houses are less expensive “with designs that more effectively address exterior
appearance and parking issues” (MRSCW 1995, 47).

 For the latter reason, our optimal provision allows ADUs to be designed and
built in or related to new dwellings. The optimal option allows all types of
ADUs to be developed related to new homes.

 Accessory apartments, rather than either attached or detached accessory
cottages, are generally more acceptable as a type of ADU built in relation to
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new residences. Consequently, in the favorable provision only accessory
apartments are allowed to be built related to new homes. The minimal
provision requires lots to have an existing dwelling in order to be eligible for
an ADU permit.

 If a community does allow ADUs in new houses, as per Section 7, it would be
contradictory to base eligibility for an ADU on the age of the principal
dwelling or how long it has been owned. (See Sections 13 and 14 concerning
standards for principal dwelling units.)

 
 [Optimal provision] An ADU may be incorporated in either an existing or a new dwelling
unit (WOCD 1994, Section A.7.).
 
 [Favorable provision] An accessory apartment may be incorporated in either an existing or a
new dwelling unit.
 
 [Minimal provision] The lot proposed for an ADU shall contain an existing single-family
dwelling unit (adapted from Cal. Gov’t Code Section 65852.2(b)(1)(C)).

 
8. Lot Standards - Minimum Size.

 Note: This section addresses the lot sizes required for ADU installation. This
requirement is often excessive and can greatly diminish the number of ADUs
in a community. In a survey of 50 ordinances, the minimum lot size
requirement varied from 4,500 square feet to one acre (APA 1996). One
community allows detached ADUs only on lots that are 1.5 times the minimum
lot size of the zoning district (Orange County, Fla., Zoning Code Sec. 38-1426
(f)(4)). Some communities have the same minimum lot-size requirements for
all ADUs. When the requirements are not the same, greater lot sizes are
required for detached units than for accessory apartments. The model state
act (Section 2.H.) allows communities to exempt ADUs from lot density
requirements.

 The provisions below require the minimum lot size of the underlying zoning
district for all types of ADUs, with two exceptions. First, the optimal provision
allows ADU apartments to be on lots that are a specified number of square
feet — presumably smaller than the zoning district's minimum lot size. One
proponent of ADUs argues that minimum lot sizes may disqualify older
homeowners, and others with homes on small lots, from installing ADUs and
receiving their benefits (MRSCW 1995, 45). For this reason, the optimal
provision below requires that the minimum lot size be met only for accessory
cottages, while lots that are a specified size may contain dwellings with
accessory apartments.

 Second, in the minimal provision, communities must specify the minimum
number of square feet of lot size that is eligible for detached ADUs. Some
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communities may want this minimum lot size to be more than the minimum lot
area required in the zoning district because neighbors are sometimes
concerned about overcrowding and the impact of detached ADUs on property
values and aesthetics.

 Other approaches to dealing with the density of ADUs per land area are
mentioned in the note to Section 22 below.

 
 [Optimal provision] ADUs may be developed on lots meeting the minimum lot size for the
respective zoning district, except that accessory apartments may be on lots that are [specify
number of square feet].
 
 [Favorable provision] ADUs may be developed on lots meeting the minimum lot size for the
respective zoning district.
 
 [Minimal provision] ADUs may be developed on lots meeting the minimum lot size for the
respective zoning district, except that detached accessory cottages may be developed only if
the lot size is [specify number of square feet] or more.

 
9. Lot Standards - Setback and Lot Coverage.

 Note: ADUs are generally subject to setback and coverage requirements of
zoning ordinances. For this reason, this model ADU ordinance, similar to the
Washington model (WOCD 1994), does not separately address this issue.
These issues are highly related to aesthetic concerns covered in sections
below.

 
10. Occupancy Standards - Owner of Premises.

 Note: Some neighbors are concerned that allowing ADUs will cause
deterioration of neighborhood properties because landlord speculators will
buy up houses with ADUs and rent out both units (MRSCW 1995, 28). The
fear is that tenants will not maintain the units. A popular way to allay these
fears is to require the owner of the lot to reside on the premises — the
majority of ADU ordinances contain this requirement (APA 1996). There is
evidence that owner occupancy does lead to better maintenance of the
premises (Verrips 1983, 70). Not surprisingly, neighbors tend to want the
adjacent premises with ADUs to be owner occupied (Town of Babylon, New
York 1979, 2). In order for owner occupancy to be most effective in fulfilling
the purposes of ADUs, it is important to allow the owner to live in either unit
(see the discussion in Section 1.C i. of the model state act, the definition of
“Accessory”). Communities often allow homeowners to reside in either the
principal unit or the ADU (APA 1996).

 The optimal option includes both aspects of owner occupancy — requiring
owner occupancy and allowing it in either unit — because both tend to
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facilitate the development of new ADUs. For communities that may not feel
comfortable allowing the owner to live in either unit, the minimal provision
requires the owner to reside in the principal dwelling unit. No favorable
provision is recommended.

 Many communities monitor ADUs to ensure that the owner still lives on the
premises. A variety of methods are used to do this monitoring (see Section 6),
including registration of occupants, certification of occupancy, and annual
licensing of rental units with annual inspections.

 Other communities require ADU owners to record the requirements of the
ADU ordinance as deed restrictions, particularly the owner-occupancy
requirement. The deed restrictions accompany the title of the property and
give notice to all subsequent buyers of the occupancy requirement. Both the
optimal and favorable provisions below require this registration.

 Various provisions of the model also address the issue of owner occupancy.
Those provisions allow and support the requirement that the owner live in the
larger or smaller unit (see the discussion in Section 2.E. of the model state
act; also see Section 1.A.v. (7) — findings about benefits of owner occupancy
— and the definitions of “Accessory” and “Owner-Occupant”). If a
community adopts this ordinance but does not have a statute echoing these
provisions of the model state act, it may want, with the advice of counsel, to
include versions of those provisions in its zoning ordinance.

 
 [Optimal provision] A lot or parcel of land containing an ADU shall be occupied by the
owner of the premises, and the owner may live in either the ADU or the principal dwelling
unit. Within 30 days of securing approval for construction of an ADU, the owner shall record
against the deed to the subject property, a deed restriction running in favor of the municipality
limiting occupancy of either the principal dwelling unit or the ADU to the owner of the
property. Proof that such a restriction has been recorded shall be provided to the Zoning
Administrator prior to issuance of the occupancy permit for the ADU (adapted from WOCD
1994, Application Procedures).
 
 [Favorable provision] None
 
 [Minimal provision] A principal dwelling unit on a lot or parcel of land containing an ADU
shall be occupied by the owner of the premises. Within 30 days of securing approval for
construction of an ADU, the owner shall record against the deed to the subject property, a
deed restriction running in favor of the municipality limiting occupancy of either the principal
dwelling unit or the ADU to the owner of the property. Proof that such a restriction has been
recorded shall be provided to the Zoning Administrator prior to issuance of the occupancy
permit for the ADU (adapted from WOCD 1994, Application Procedures).
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11. Occupancy Standards for ADUs.

 Note: Limiting eligible occupants of ADUs can keep the number of
installations of ADUs down. In a 1996 survey of 50 ADU regulations, 18
percent of the communities limited occupancy of ADUs to persons who were
elderly, disabled, or related to the owner (APA 1996). Requiring the occupant
to be a relative of homeowner is the most frequent limitation.

 Although these policies can have good intentions (e.g., to provide care for the
special needs of the owner or occupant), the limitations can discourage
investors in ADUs and can cause enforcement problems for communities. In
fact, the trend in ADU regulations is away from these types of regulations
(MRSCW 1995, 35). A more reasonable and legally defensible approach to
occupancy limitations may be requiring a minimum number of square feet of
living area of the ADU per person. But in our view, the optimal option is not
to have an occupancy standard.

 Some communities, however, may insist on this type of limitation; we have
provided a favorable provision that, like one county ordinance, limits
occupancy only during the ADU’s first three years (Orange County, Fla.,
Zoning Code Section 38-1426 C (2) a). The community may define the
number of persons and characteristics of persons who are eligible occupants
(e.g., relatives, older persons, or disabled persons). The three-year limit may
serve to encourage investments in ADUs since the owner will be certain of a
greater pool of potential occupants after that time.

 Finally, we have provided a minimal option that allows the locality to limit
the occupancy of an ADU to a specified group. While we do not recommend
adoption of such a provision, its inclusion may be the only way to obtain
passage of an ordinance. In these cases, it should be viewed as a transitional
phase allowing the locality to gain experience with ADUs and leading to
further liberalization of the ordinance.

 Prior to adopting a provision limiting the occupancy of ADUs, a community
should obtain a legal opinion as to whether such a restriction violates the
federal Fair Housing Act (42 U.S.C.A. Sec. 3601). Among the groups
protected from housing discrimination by this federal law are families with
children under 18 years of age.

 As previously mentioned, the favorable and minimal options limit the number
of occupants. In a recent survey of ADU ordinances, the limitations on the
number of persons ranged from two to five, with some communities requiring
occupancy by families (APA 1996). The most common limitation on the
number of persons occupying an ADU was less than three.
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 [Optimal provision] None
 
 [Favorable provision] During the first three years after the issuance of a permit for an ADU,
the occupants of the ADU shall be limited to [specify] in number and persons who are [specify
eligibility criteria].
 
 [Minimal provision] The occupants of the ADU shall be limited to [specify] in number and
persons who are [specify eligibility criteria].

 
12. Principal Dwelling Unit Building Standards - Minimum Floor Area.

 Note: Some communities do not want smaller houses to have a related ADU
because the ADU may be dominant and inconsistent with the single-family
character of a neighborhood. Communities sometimes set a minimum size for
the principal dwelling unit as an eligibility requirement for constructing an
ADU. While a recent survey of 50 ordinances did not reveal any communities
that took this approach (APA 1996), the survey did find that communities
often regulate the relative sizes of the ADU and the principal unit by setting
maximums on ADUs in terms of percentage of the living space of the
principal dwelling or a maximum floor area size for the ADU, or both. Setting
a minimum size on principal units as an eligibility requirement for an ADU is
not recommended; it is better to deal with the issue of consistency with single-
family character by limiting the size of the ADU in terms of a percentage of
the principal dwelling unit (See Section 17 below.)

 
13. Principal Dwelling Unit Building Standards - Age.

 Note: This section addresses the question of how soon an ADU can be
installed after the principal dwelling is constructed. The discussion assumes
that the ADU being built is an accessory apartment. Accessory cottages built
with new houses would create the greatest amount of political resistance
(more than accessory apartments), raising concerns about the single-family
zone being converted to a duplex zone.

 Regulations that require houses to be a certain age before becoming eligible
for an ADU are adopted out of homeowners’ concern that too many ADUs
will overwhelm the neighborhood. The specific concern is that houses will be
designed and marketed with ADUs if new houses can have them. ADUs should
not be allowed in new houses, opponents say, because the intent behind them
is to use the existing housing stock (MRSCW 1995, 47). To address this issue,
communities sometimes set limits on how quickly ADUs can be built, based on
the age of the principal dwelling units. (Even more rarely, communities use
ADUs to revitalize only older neighborhoods and require the principal
dwelling to be built before a certain date, such as 1976. (See Hamden, Conn.,
Zoning Regulations (1996) and Hare 1981, 14).
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 An age limitation on the principal dwelling unit will reduce the number of
ADUs developed, and the optimal provision allows buildings of any age to be
eligible for an ADU. The favorable provision would not permit ADUs in
buildings completed in the last three years. As a minimal provision, the
principal dwelling unit is eligible for an ADU after it is a specified number of
years old. The age required for the principal dwelling unit is generally from
two to five years (APA 1996). If a community does allow ADUs in new houses,
as in Section 7, it would, of course, be contradictory to base eligibility for an
ADU on the age of the principal dwelling or how long it has been owned, as
in some provisions in Sections 13 and 14.

 [Optimal provision] An ADU may be developed in either an existing or a new dwelling unit
(WOCD 1994, Sec. A.7.).
 
 [Favorable provision] An ADU may be developed in a dwelling unit that has been completed
for at least three years.
 
 [Minimal provision] An ADU may be developed in a dwelling unit that has been completed
for at least [specify] years.

 
14. Principal Dwelling Unit Building Standards - Term of Ownership.

 Note: Requirements concerning the term of ownership are similar to those
regarding the age of the principal dwelling. They deal with the question of
how long the principal dwelling must be owned by the current owner before
an ADU can be constructed. Neighbors can raise the concern that speculators
will buy houses simply to install an ADU. Advocates for ADUs point out that
term of ownership requirements bar first-time buyers from using ADU rental
income to defray house mortgage or maintenance costs (MRSCW 1995, 48).
Also, requiring that the principal dwelling or the ADU be owner occupied is
an effective protection against speculation. As with restrictions on the age of
the principal dwelling, we do not recommend term-of-ownership requirements.
Requiring home ownership for a specified number of years is the minimal
provision.

 
 [Optimal provision] An ADU may be developed in either an existing or a new dwelling unit
(WOCD 1994, Sec. A.7.).
 
 [Favorable provision] None
 
 [Minimal provision] An ADU may be developed in a dwelling unit that has been owned at
least [specify] years by its current owner.
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15. ADU Building Standards - Architectural Design and Types of Structures.

 Note: This section and the remaining sections on building standards govern
the appearance of accessory cottages. Homeowners adjacent to ADUs are
sometimes concerned that ADUs will erode the single-family charm of their
neighborhood, and ADU ordinances commonly address many appearance
issues (APA 1996), such as type of structure, architectural design, maximum
size, minimum size, and whether the ADU is subordinate to the principal unit.

 This section specifically deals with the type of structure (mobile home, site-
built dwelling, or manufactured housing) that can be used as an ADU. It also
addresses whether the ADU must be architecturally consistent with the
principal unit and whether it must be consistent in appearance with a site-
built single-family residence. The optimal provision maximizes the
opportunities for ADUs by allowing any type of structure to be an ADU if that
structure is allowed as a principal unit in the zoning district. No other
appearance requirements are placed on ADUs in the optimal provision. The
favorable provision is more restrictive by allowing manufactured houses to be
ADUs only if they are allowed in the zone and are consistent with the
appearance of a single-family residence. The minimal provision adds to the
favorable provision the requirement that the ADU must be consistent with the
building type of the principal dwelling unit.

 
 [Optimal provision] A mobile home or manufactured dwelling unit may be used as an ADU
in any zone in which dwelling units are permitted (adapted from WOCD 1994, Section 9).
 
 [Favorable provision] A manufactured dwelling unit may be used as an ADU in any zone
where that type of structure is permitted if the appearance of the same remains that of a site-
built, single-family dwelling unit (WOCD 1994, Section 9).
 
 [Minimal provision] A manufactured dwelling unit may be used as an ADU in any zone
where that type of structure is permitted if the proposed ADU is consistent with the building
type of the principal unit and the appearance of the ADU remains that of a site-built, single-
family dwelling unit (WOCD 1994, Section 9).

 
16. ADU Building Standards - Orientation of Entrance.

 Note: Many ADU regulations focus on the entrance of the ADU as an
aesthetic concern. Most communities discourage or prohibit entrances from
being constructed on the front of principal buildings. Thus, entrances and
particularly stairways are limited to side or rear yards. When a front entrance
is required for physical or cost reasons, communities often demand that the
front entrance to the principal dwelling must double as the entrance to both
units. The options below vary in how strictly entrances and stairways are
regulated. The optimal provision requires ADU entrances to be less visible
than principal dwelling unit entrances, and stairways may not be on the front
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of the principal dwelling unit. The favorable and minimal provisions are
similar, in that both require ADU entrances not to be visible from the street
view and limit ADU stairways to the rear of principal dwelling units. While
the favorable provision allows ADUs to share a front entryway with the
principal dwelling unit, the minimal provision does not.

 
 [Optimal provision] If the ADU’s primary entrance is not the same as that for the principal
dwelling unit, it shall be less visible from the street view of the principal dwelling than the
main entrance of the principal dwelling unit (adapted from WOCD 1994, Section A.10.), and
the ADU’s stairways may not be constructed on the front of the principal dwelling unit.
 
 [Favorable provision] The ADU’s primary entrance shall be not visible from the street view
of the principal dwelling, and the ADU’s stairways may not be constructed on the front or side
of a principal dwelling unit.
 
 [Minimal provision] No entrance for an ADU shall be permitted on, or, from the front of a
principal dwelling unit; the ADU’s primary entrance shall be not be visible from the street
view of the principal dwelling unit; and the ADU’s stairways may not be constructed on the
front or side of a principal dwelling unit.

 
17. ADU Building Standards - Size.

 Note: This section deals with a number of issues related to the size of the
ADU. The intentions of communities in setting size limitations are commonly
to require the ADU to be subordinate to the principal dwelling unit, to control
neighborhood density, and to control visual impacts.

 The standards of this section set minimums on the ADU square footage and
maximums on the total square footage and number of bedrooms of the ADU.
A common minimum size requirement for an ADU is 300 square feet; a
frequent maximum on number of bedrooms is two; and the maximum size for
ADUs falls in the range of 600 to 1,200 square feet, with 800 square feet
occurring most often as a maximum size (APA 1996).

 This model local ordinance does not directly require the ADU to be
subordinate to the principal unit but does so indirectly by setting the
maximum floor space of the ADU as a percentage of the living area of the
principal unit. Advocates for ADUs point out that less affluent homeowners in
smaller houses may not qualify to build an ADU if their house is too small
(MRSCW 1995, 30). For example, if the ADU may not be larger than 30
percent of the living area of the principal unit but may not be smaller than
300 square feet, a homeowner with a living area of only 900 square feet could
not have an ADU (270 square feet is 30 percent of 900 square feet and less
than the minimum required size of 300 square feet). For this reason, the
favorable and minimal provisions below raise the maximum percentage to 40
percent of the living space of the principal unit. Such a maximum percentage
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is not unusual (APA 1996). Communities wanting to be more strict than the
minimal option can change the percentage after determining that greater
limitations are needed to protect the public interest. The maximum size of an
ADU in the optimal provision is 1,200 square feet and 800 square feet in the
minimal provision. (The maximum ADU size allowed in a recent survey of 50
ADU ordinances was 1,200 square feet [APA 1996].)

 No alternative is listed as the optimal option. Size can be limited by other
regulations. The Uniform Building Code (Sections 1207 and 1208), for
example, contains a minimum size for efficiency units. Similarly, lot coverage
maximums and minimum lot sizes limit the size of accessory cottages. Health
codes can also limit the number of bedrooms in an ADU.

 
 [Optimal provision] None
 
 [Favorable provision] In no case shall an ADU be more than 40 percent of the living area of
a principal dwelling unit, nor more than 1,200 square feet, nor less than 300 square feet, nor
have more than two bedrooms (adapted from WOCD 1994, Section A.8.).
 
 [Minimal provision] In no case shall an ADU be more than 40 percent of the living area of a
principal dwelling unit, nor more than 800 square feet, nor less than 300 square feet, nor have
more than two bedrooms (adapted from WOCD 1994, Section A.8.).

 
18. ADU Building Standards - Not Intended for Sale.

 Note: An argument of opponents to ADUs is that the owners will eventually
sell them off as condominiums. While this can create double owner occupancy
of the premises, it can also result in the premises being occupied only by
tenants. Thus, the opponents are concerned that the premises will not be as
well maintained as owner-occupied premises. Opponents also warn that
turning some ADUs into condominiums makes their fear of a neighborhood of
duplexes a reality. The California ADU statute has a “not intended for sale”
standard (Cal. Gov’t Code Section 65852.2(b)(1)(A)), and communities
occasionally impose similar requirements (APA 1996).

 One concern, however, is that if a community voids an ADU permit because
the ADU has been sold for a condominium, a court may reverse the
community action on the basis that zoning can regulate land use but not types
of land ownership (Ziegler 1995, 56A-11 and 56A-12). Before adopting this
standard, legal counsel should be consulted because courts are also reluctant
to uphold regulations that may limit property owners’ ability to sell their land.
Since this standard basically addresses the concerns of neighbors, it is listed
below as a minimal option.
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 [Optimal provision] None
 
 [Favorable provision] None
 
 [Minimal provision] The ADU shall not be intended for sale and may be rented (adapted
from Cal. Gov’t Code Section 65852.2(b)(1)(A)).

 
19. ADU Building Standards - Screening and Orientation.

 Note: Privacy is at the heart of neighbors’ fears about being overrun by
ADUs. This standard protects neighbors’ privacy by giving the permit issuer a
number of factors to consider, and the ADU homeowner a variety of options,
that can be used to honor any adjacent landowner’s privacy. While it could be
argued that this standard balances the neighbors’ and the ADU owners’
interests, many owners are likely to view it as inconvenient or even onerous.
Such a standard is relatively rare and is listed as a minimal option because it
focuses more on the neighbors’ concern over the visual or privacy impacts of
ADUs.

 
 [Optimal provision] None
 
 [Favorable provision] None
 
 [Minimal provision] The orientation of the proposed ADU shall, to the maximum extent
practical, maintain the privacy of residents in adjoining dwellings as determined by the physical
characteristics surrounding the ADU, including landscape screening, fencing, and window and
door placement (adapted from City of Olympia, Washington, Unified Development Code,
Section 18.04.060 1.b. 1995).

 
20. Parking and Traffic.

 Note: Because of the average drop in household size, traffic is not generally a
problem with ADUs. Most neighborhoods that house ADUs were designed for
families that would generate more traffic than today’s actual occupancy levels
(Verrips 1983, iv; Gellen 1985, 151-152). For this reason, we recommend no
standards for controlling traffic. Communities that are concerned about
traffic may want to deal with it under density controls, as discussed in Section
22 below.

 The issue of parking, however, is more complicated. Parking standards are
one of the most frequent concerns (Hope 1996), and one expert views parking
as the most difficult issue (Hare 1989, 24). Not surprisingly, communities tend
to require too many parking spaces, making parking requirements one of the
major obstacles to increasing the number of new ADUs (CHCD 1989, VIII-
13). For example, in a 1996 survey of local ADU ordinances (APA 1996), 4 of
the 50 surveyed communities required up to three spaces per ADU. But in
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suburban communities where hilly terrain does not limit parking on sites or
streets, ADUs will not cause parking problems (Verrips 1983, 83).

 In addition, there is a reluctance in many communities to allow tandem
parking (one vehicle in front of the other in a driveway) and to allow parking
in setback areas even when that is a normal practice in a neighborhood.
Advocates of ADUs emphasize that single-family homes with teenagers can
generate as much or more traffic, and the need for parking is often minimal
as ADUs are frequently occupied by “empty nesters” and single persons who
have fewer cars or no car (MRSCW 1995, 38 and 39).

 The controversy over parking illustrates that communities vary tremendously
in terms of physical conditions and parking norms. These norms vary from
cars being invisible to cars being ubiquitous, including tandem parking,
parking on sideyard parking pads, and curb parking (Gellen 1989, 172).
Neighbors often vary in how much curb parking they think can be allowed
before they see the neighborhood streets as overcrowded. Because
neighborhoods have different standards, a performance approach is needed,
allowing flexibility rather than a set rule that ignores the variety of
circumstances (Gellen 1989, 172).

 The optimal provision limits the number of spaces that can be required, while
the favorable provision allows a flexible approach because more than one
parking space may be required under certain conditions. Both of these options
are consistent with the model state act, whereas the minimal provision is not.
The minimal option is required by some communities. However, it focuses on
neighbors’ concerns and creates difficulties for owners of ADUs because it
does not allow parking in setbacks, tandem parking, or on-street parking. In
addition, this requirement may be more onerous than parking requirements
for the principal dwelling unit. (An assumption related to these standards is
that there is only one ADU per principal dwelling unit.)

 
 [Optimal provision] One parking space is required per ADU if:
a. the same requirement exists for the principal dwelling unit;
b. no other parking spaces are available in side or rear yards, by tandem parking, or on-street

parking; or
c. the use of the ADU will create the need for an additional parking space.
 
 
 [Favorable provision] One parking space is required per ADU.
a. Additional parking may be required, provided that:

1. the Zoning Administrator finds that the additional parking requirements are directly
related to the use of the ADU; and

2. the total number of parking spaces required for an ADU does not exceed the number
of spaces required for a principal dwelling unit.
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b. The Zoning Administrator may permit off-street parking in setback areas or through
tandem parking if the off-street parking:
1. would not block access by emergency vehicles to the principal dwelling unit or ADU;

and
2. is permitted and occurs in the neighborhood (adapted from Cal. Gov’t Code Section

65852.2(e)).
 
 [Minimal provision] Two off-street parking spaces are required for each ADU.

 
 21. Public Health.

 Note: The adequacy of water and sewer service to ADUs is generally not an
issue because ADUs, rather than creating undue burdens, usually result in
more efficient use of these services (MRSCW 1995, 50). Nevertheless, an ADU
ordinance standard for water and sewer services should exist if current
services are near capacity or ADUs add more bedrooms to the principal
dwelling unit. Public health issues are generally addressed through
regulations other than zoning, but an ordinance standard can require the
homeowner developing the ADU to provide proof of conformance to public
health regulations. We consider this standard to be necessary for the benefit
of ADU owners and the neighbors. All three options contain this requirement.

 The minimal option contains an additional requirement. Because of aesthetic
concerns, communities sometimes require only one electrical and one water
meter per principal dwelling unit. Three communities were found to have this
requirement in a recent study of 50 ADU ordinances (APA 1996). Minimizing
the meters on the exterior of a building is designed to support the owner-
occupancy requirement and to maintain the appearance of single-family
rather than two-family houses (MRCSW 1995, 50).

 
 [Optimal provision] Applicants for ADU permits must supply the Zoning Administrator with
certification by the municipal health official that the water supply and sewage disposal
facilities are adequate for the projected number of residents (adapted from WOCD 1994,
Section A. 2.).
 
 [Favorable provision] [Same as optimal provision]
 
 [Minimal provision] Applicants for ADU permits must supply the Zoning Administrator with
certification by the municipal health official that the water supply and sewage disposal
facilities are adequate for the projected number of residents. In addition, only one electrical
and one water meter shall be allowed to serve the principal dwelling unit and the ADU (latter
sentence adapted from Edmonds, Washington, Community Development Code, Section
20.21.030 C. 1996).

 
 
 



PAGE 48 ACCESSORY DWELLING UNITS: MODEL STATE ACT AND LOCAL ORDINANCE

 22. Density Limits.

 Note: Restrictions on density are designed to reduce the number of ADUs in
order to minimize their projected effects on the neighborhood. Density
controls may also be put in place to avoid an accumulation of ADUs in the
same area or to distribute ADUs evenly through an area (MRSCW 1995, 46).

 A wide range of methods are used to limit density of ADUs, including:

• quotas on the total number of ADU permits before an ADU ordinance is
repealed;

• quotas on the number of permits issued before an ADU ordinance is reviewed;
• periodic reviews of ADU ordinances to evaluate the number of permits issued;
• limitations on the number of ADUs per area (e.g., by block or census tract);
• restrictions on the number of ADUs as a percentage of the residences in an area;

and
• spacing requirements between ADUs.

 Advocates of ADUs may argue, however, that density rules reduce the number
of ADUs unjustifiably. When the infrastructure in single-family
neighborhoods is underutilized, why is it fair to say “no” to one homeowner
applying to create an ADU simply because another homeowner in the area
has already installed an one? Justifying the density control may be even
harder if the homeowner with the ADU permit originally installed it illegally
and now is issued the permit to legalize wrongdoing.

 But density controls may be an essential political tool in some communities.
Guarantees that neighborhoods will not be overrun by ADUs may increase
support for an ADU ordinance in a community. For this reason, density
controls are suggested as the minimal provision. Density limits for ADUs are
not recommended as optimal options because the controls are hard to justify.

 The favorable provision calls for annual reporting. This reporting can trigger
a reconsideration of the ordinance if density thresholds are exceeded. This
option is considered favorable because its effect, rather than vetoing an
application for an ADU, is to cause a review of the ordinance for amendments
to the ADU ordinance. We want to emphasize that this review calls for
“amendments” rather than repeal of the ordinance.

 
 [Optimal provision] None
 
 [Favorable provision] The Zoning Administrator shall report annually to the municipal
legislative body the number of units established, the geographic distribution of the units, the
average size of the units, the number and type of complaints, and completed enforcement
actions. The municipal legislative body shall reassess this ordinance for amendments every
[specify number] years or sooner if records show that 20 percent of the single-family
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structures within any census tract or citywide have ADUs (adapted from Tacoma, Wash.,
Municipal Code, Section 13.06(B)(8) (1996) in MRSCW 1995, 58).
 
 [Minimal provision - choose one of the following four options] No applications for ADUs
may be accepted in census tracts or areas if granting the permit would cause the percentage of
single-family units with ADUs of any single-family zone in one census tract to exceed 20
percent (adapted from Seattle, Washington, Section 23.44.025, Seattle Municipal Code in
MRSCW 1995, 46).
 
 [or]
 
 A permit for an ADU may be issued if not more than 10 percent of the existing single-family
units within 1,000 feet of the proposed ADU contain existing ADUs (adapted from South
Winsor, Connecticut, Section 4.7.1.g., Zoning Ordinance 1990).
 
 [or]
 
 A permit for an ADU may be issued if not more than [specify number] permits have been
issued for ADUs over the three-year period since the adoption of these regulations (adapted
from Hamden, Connecticut, Section 701 m., Zoning Regulations 1996).
 
 [or]
 
 The Zoning Administrator may issue a permit for an ADU if the total number of permits has
not exceeded [specify number]. When this number is exceeded, the Zoning Administrator shall
report to the municipal legislative body that the number is exceeded, and that body shall
review the ADU ordinance for its continuance, amendment, or repeal.

 
 23. Legalizing ADUs.

 Note: An illegal ADU is one that was installed without obtaining the required
permits from the local government. Some ADUs may have existed prior to any
ordinance making them illegal. Those ADUs can become legal,
nonconforming ADUs if they initially conformed to all public laws. However,
ADUs installed after zoning regulations were adopted are illegal unless
permits were obtained from the local government. After permits are available
for ADUs, illegal ADUs may actually be encouraged by harsh regulations,
excessive fees, and tedious application procedures. Illegal ADUs are quite
common because of the pressure for affordable housing and the reluctance of
many communities to legalize ADUs.

 A goal of some communities that are more familiar with these issues is to
legalize the illegal ADUs for safety reasons. But many ADU owners strongly
resist legalization out of their fear of higher property taxes, legal sanctions,
income taxes on rental income, the costs of conforming to local codes, and the
possibility that code inspectors will discover a variety of code violations
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(Gellen 1985, 187-191). For these reasons, programs to accommodate illegal
ADUs have not been very successful (Gellen 1985, 188). In addition, most
communities have limited budgets for enforcing ADU regulations, meaning
that code enforcement relies on specific complaints. Thus, most communities
simply ignore illegal ADUs.

 A variety of approaches, however, are available to deal with illegal ADUs.
First, we recommend not having harsh regulations, lengthy application
processes, or high fees that will create even more illegal ADUs. In addition,
the model ordinance includes the following approaches: amnesty periods from
enforcement, long time periods to comply with regulations, an exemption from
all but safety regulations, and the threat of stiff penalties after all else has
failed. While there appears to be no optimal or even favorable provision for a
community living with numerous illegal ADUs, we do suggest a minimal
provision below that includes several of the above options.

 Some benefits accrue to communities that legalize illegal ADUs. If illegal
units are tolerated, the risk is increased that other people will be encouraged
to have illegal units. In this instance, it can be quite important for community
leaders to make the statement through their ADU regulation that they are
committed to the public interest by requiring owners of illegal ADUs to come
forward and legalize their units. Furthermore, legalizing the illegal ADUs
provides the opportunity to correct dangerous safety hazards (such as
inadequate electrical wiring). With these benefits in mind, we suggest the
minimal provision for legalizing ADUs below.

 
 [Optimal provision] None
 
 [Favorable provision] None
 
 [Minimal provision] Any existing illegal ADU will not be subject to any enforcement action
if an application to legalize the ADU is submitted within [specify number] months of the
adoption of these regulations (adapted from a 1995 draft of Village of Scarsdale, New York,
Zoning Code 1995).
 
 [or]
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 Owners of illegal ADUs shall be guilty of a misdemeanor and subject to a penalty of [specify
the maximum allowed by law]. Any existing illegal ADU will not be subject to any
enforcement action if:

1.  The ADU owner applies for a permit to legalize the illegal ADU permit within
[specify] months of the adoption of these regulations;

2.  The ADU complies with the minimum requirements of the Uniform Building Code,
Section 1208, within [specify] months of the date of applying for a permit under this
Section (adapted from Mercer Island, Washington, Section 19.04.0607(D); MRSCW
1995, 45);

3.  The ADU complies with the minimum housing code standards within [specify] months
of the date of applying for a permit under this Section of the ordinance (adapted from
Tacoma, Washington, Section 13.06.196(C)(11) Code, MRSCW 1995, 44); and

4.  The ADU owner supplies the Zoning Administrator with certification by the municipal
health official that the water supply and sewage disposal facilities are adequate for the
ADU (adapted from WOCD 1994, Section A.2.).
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Politics of Zoning Approval

Berridge Lewinberg Greenberg Ltd. Evaluation of Scarborough Intensification Study. April
1990. (14 pages)

AVAILABLE FROM: Ministry of Municipal Affairs and Housing, 777 Bay St., 2nd Floor,
Toronto, Ontario M5G 2E5. 416-585-7041. Free.

Merriam, Dwight H. Accessory Apartments. Zoning and Planning Law Report 6, No. 5 (May
1983): 123-26.

AVAILABLE FROM: Municipal or university libraries.

Accessory Apartments and Home Buyers

Clayton Research Associates. Analysis of Economics of Residential Conversion. 1987. (28 pages,
plus appendices)

AVAILABLE FROM: Ministry of Municipal Affairs and Housing, 777 Bay St., 2nd Floor,
Toronto, Ontario M5G 2E5. 416-585-7041. Free.

Accessory Apartments and New Homes

Bradford, Susan. “Making Room for Grandaddy” Builder. January 1991, p. 54
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Babcock, Richard F. “The Egregious Invalidity of the Exclusive Single-Family Zone.” Land Use
Law and Zoning Digest 35, No. 7 at 3 (July 1983):

AVAILABLE FROM: Municipal or university libraries.

Hare, Patrick H. Accessory Units: The State of the Art; Report III Model Zoning. Washington,
D.C.: 1992. (50 pages of model provisions and discussion and 30 pages of sample ordinances
from a variety of communities)

AVAILABLE FROM: Patrick H. Hare Planning and Design, 1246 Monroe St., NE, Washington,
DC 20017. 202-269-9334. Price: $45, add $5 if the order must be invoiced.

Liebmann, George W. “Suburban Zoning - Two Modest Proposals.” Real Property Probate and
Trust Journal 25, no. 1 (Spring 1990).

AVAILABLE FROM: Municipal or university libraries.

Using Accessory Apartments to Increase Density Near Transit

Archer, Paula and Jill McFarlane. Accessory Apartments: Characteristics, Issues, Opportunities.
1990. (48 pages)
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The prices provided above are correct to our best available information at the time of printing.
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