
 
 

BEFORE THE DANE COUNTY BOARD OF ADJUSTMENT 
 

 
Appeal of Tom Willan, 4407 Vilas Hope Road, Town of Cottage Grove, Dane County,  Wisconsin 
 

Appeal No.  3683 
 

 
BRIEF OF DANE COUNTY ZONING ADMINISTRATOR 

 
 

Tom Willan is appealing the action of the Dane County Zoning Administrator with regards to the  
construction of a second story addition to his existing house and for the denial of a zoning permit for 
the observed construction.  Mr. Willan claims that he does not need a zoning permit due to 
information from the Town of Cottage Grove Building Inspector. He also claims that the addition being 
constructed is not a separate dwelling unit, however the addition is designed with a bathroom, 
kitchen, living area, and bedroom.  The only entrance point to the addition is an exterior doorway.  
 
Argument of the appeal 
 
Mr. Willan is appealing various actions by the Dane County Zoning Division.  I have separated the 
individual disputes to provide clarity. 
 
Issuance of a Zoning Permit 
 
Under Dane County Code of Ordinances Section 10.25(2),  no existing building shall be added to or 
structurally altered until a zoning permit has been issued. On March 23, 2017, the Dane County 
Zoning Division conducted a site inspection at 4407 Vilas Hope Road and observed construction 
activity commenced on the existing single family residence.  It was observed that existing roof trusses 
were removed from the garage portion of the residence and a floor deck was installed above the 
garage area.  Second story exterior wall framing was installed along with roof trusses which created a 
space above the garage area (second story addition). 
 
The Dane County Zoning Division feels that the removal of trusses and construction of a second story 
addition falls within the scope of an existing building being added to and structurally altered which 
would require the need to obtain a zoning permit.   A Stop Work Order was issued and posted on the 
property on March 24, 2017. See Exhibit A. 
 
Mr. Willan has claimed that he does not need a zoning permit because the local building inspector did 
not require one for the issuance of a building permit.  Dane County Zoning Division received an email 
from the Town of Cottage Grove Building Inspector, Thomas Viken, noting that he did not understand 
the scope of the project and if Mr. Willan provided accurate information to him, he would have 
required a zoning permit be obtained. See Exhibit B.  
 



Even though Mr. Willan had numerous interactions with the Dane County Zoning Division over the 
past 4 years, he did not contact the Dane County Zoning Division to check on the need for a zoning 
permit on his proposed project.  This is not the first instance that Mr. Willan has started construction 
without obtaining a zoning permit.   A stop work order was issued September 28, 2016 for the 
construction of an addition to a residential accessory building located on the property. Once again, 
Mr. Willan refused to obtain a zoning permit.  This matter is still pending in Dane County Circuit Court 
under Case 2016-CX000014. See Exhibit C. 
 
Dane County Zoning Division has provided zoning permit information on previous occasions to Mr. 
Willan. The Division feels that he has known about the need for a zoning permit for construction 
activities and has willingly refused to obtain a zoning permit as he has done in the past.  
 
Denial of a Zoning Permit 
 
On April 13, 2017, Dane County Circuit Court Judge Neiss issued a temporary injunction prohibiting 
further construction on the residence until a  Mr. Willan obtained  a zoning permit for the construction 
of a second story addition on his residence.  Mr. Willan submitted plans of the second story addition 
to Dane County Zoning Division. 
 
The plans submitted show a second story space that has a separate entrance which is not associated 
with the existing single-family residence.  The space clearly identifies a bathroom, a kitchen, living 
space, and area which could be used as a bedroom.  Dane County Zoning Division considers this 
design as an individual dwelling, which is separate from the existing dwelling, making the overall 
structure a duplex family dwelling.   
 
Under Dane County Code of Ordinances Section 10.1(21)(c), a duplex family dwelling is defined as a 
building designed to be occupied by two families living independently of each other.  The design of 
the second story addition creates a space which a person or persons can live independently from the 
persons living in the existing residence.  It has been a long standing interpretation by the Dane 
County Zoning Division that separate living spaces which include kitchen, bathroom, and sleeping 
spaces which are disconnected from another space with similar features would be considered a 
separate dwelling unit.   
 
The property is currently  zoned A-2(2) Agriculture.  Duplex family dwellings are not listed as a 
permitted or conditional use in this district.  Pursuant to Dane County Code of Ordinances Section, 
10.16(1)(a) Any use not listed as a permitted use in a district is prohibited in that district and except 
as otherwise expressly provided, any use listed as a permitted use in any other district shall be 
construed as a prohibited use in any other district. 
 
The Dane County Zoning Division denied the zoning permit application due to the proposal creating a 
duplex family dwelling on the property and the duplex family dwellings are prohibited within the 
property’s current zoning district.  See Exhibit D. 
 
The letter denying the zoning permit references the need for compliance with on-site septic system 
regulations.  Mr. Willan claims that he currently has a 2-bedroom residence (See page 2 of Willan 
appeal request under Background Facts).  However, the assessment records show that the residence 
is currently a 3-bedroom house. See Exhibit E.  The existing septic system has been designed for a 
3-bedroom house.  See Exhibit F.  Given the addition having a sleeping area, the addition would 



exceed the current limitation of the on-site septic system.  The septic system would need to be 
redesigned and approved by the Department of Health in order for the addition to proceed. 
 
Mr. Willan claims that a zoning permit should be issued due to the fact that a building permit was 
issued for the project.  In an email from the Town of Cottage Grove Building Inspector, Tom Viken, it 
appears that the project was misrepresented to Mr. Viken.  The email states that Mr. Willan did not 
provide any building plans when  applying for  the building permit and he also explains that Mr. Willan 
told him that he was just constructing a “bonus room”.  See previous Exhibit B.  On May 3, 2107, 
Building Inspector Tom Viken rescinded the approval of the building permit due to misrepresentation 
of the proposed project.  See Exhibit G. 
 
Mr. Willan also claims that the addition is not another dwelling because its design does not meet the 
building code.  Wisconsin Uniform Dwelling Code (residential building code) defines a dwelling unit.  
Under Wisconsin Administrative Code SPS 320.07 Definition (27), “Dwelling unit” means a structure, 
or that part of a structure, which is used or intended to be used as a home, residence or sleeping 
place by one person or by 2 or more persons maintaining a common household, to the exclusion of 
all others. 
 
Although Mr. Willan states that the second story addition will not be used as a separate dwelling unit, 
the addition has been designed and could easily be used in the future as a separate living space. The 
design falls under the scope of the building code’s definition of a dwelling unit.  Given that no plans 
were presented to the building inspector during the issuance of a building permit, along with 
misrepresentation of the project, it is unclear that the present design is even being constructed to the 
building code standards.  
 
Limitations of the property 
 
In 1982, the Town of Cottage Grove adopted A-1 Exclusive Agriculture and started participating in the 
State Farmland Preservation Program.  The Town Comprehensive Plan was revised and adopted to 
reflect areas within the Town that would be part of the Agricultural Preservation Area.  The property 
located at 4407 Vilas Hope Road is within this agricultural preservation planning area.  The Town 
Plan placed limitations on development within the agricultural preservation area to one housing 
density right per 35 acres of land owned.  See Exhibit H.  In 1982, 4407 Vilas Hope Road was part of 
a larger 20-acre property owned by C.J Vale. 
 
I998, C.J. Vale separated the existing residence (4407 Vilas Hope Road) from the 20-acre parcel 
through certified survey map #9181.  A 2-acre(gross) parcel was created for the residence and the 
remaining 18-acres was set aside for agricultural production.  The 18-acre agricultural land was deed 
restricted to prohibit further residential development due to the housing density rights being 
exhausted in this portion of the agricultural preservation area due to the creation of the residential lot. 
Zoning for the parcels were to be assigned through zoning petition #7341. However, the landowner 
did not meet specific timelines set in the conditions of approval and the new zoning districts were 
never assigned.  The two parcels remained in the A-1 Exclusive Agriculture Zoning District until 2013. 
 
In 2013, Mr. Willan questioned the zoning of his property.  Dane County Zoning Division made Mr. 
Willan aware of this discrepancy in the zoning of his property..  Mr. Willan demanded that the correct 
zoning district be assigned to his property.  The Town and the County approved zoning petition 
#10589 which assigned the zoning district classification of A-2(2) Agriculture to the Willan property.  



Dane Count Zoning Division made Mr. Willan fully aware of the land use limitations of the zoning 
district classification during the process. 
 
Mr. Willan’s property currently holds the zoning district classification of A-2(2) Agriculture. See 
Excerpt below. The purpose of this district is to provide for low density land uses compatible with 
agricultural and other rural uses.  The land uses which are listed as permitted or conditional uses 
reflect the purpose of the zoning district.  The A-2 Agriculture Zoning District only lists single-family 
detached residences. In accordance with the purpose, single-family detached dwellings are only 
permitted within this zoning district to keep the density low.  The district’s land uses places limits on 
the use of accessory buildings as well.  An accessory building may only be used for residential 
storage or for a legitimate agricultural purposes.  Habitable spaces and storage of business products 
are specifically prohibited.  Any other land uses which deviate from either single-family residences or 
agricultural uses are allowed only through specific approval in the granting of a conditional use 
permit.  
 
The development that Mr. Willan is proposing does not fit the purpose of the A-2 Agriculture Zoning 
District nor is permitted under the land uses listed within the zoning district.   
 
Excerpts from the Dane County Zoning Ordinance 
 
10.01 DEFINITIONS.  
(21) Dwelling. 
(a) Single family dwelling. A building designed for and occupied exclusively as a residence for one (1) family. 
(b) Multiple family dwelling. A building designed or intended to be used by more than two (2) families living independently 
of eachother. 
(c) Duplex family dwelling. A building designed to be occupied by two families living independently of each other. 
 
10.25 ADMINISTRATION, ENFORCEMENTAND PENALTIES.  
(1) Zoning administrator. 
(a) The provisions of this ordinance shall be administered by or under the zoning administrator, who in person or by duly 
authorized deputy or assistant shall have the right to enter upon premises affected by this ordinance at reasonable hours 
for the purpose of inspection. The zoning administrator shall hold his or her office under civil service, and vacancies in 
such office shall be filled by procedures established by civil service ordinance. The county executive shall be the 
appointing authority for the position of zoning administrator. 
(b) It shall be the duty of the zoning administrator to receive applications for zoning permits and such other permits and 
licenses provided in this ordinance, and to issue such permits after applications have been examined and approved; to 
inspect buildings under construction for compliance with the regulations of this ordinance; to make periodic inspections; 
to take such action as may be necessary for the enforcement of the regulations provided herein; to attend all meetings of 
the zoning committee and the board of adjustment; and to perform such other duties as the zoning committee and the 
board of adjustment may direct. 
(2) Zoning permits. 
 (a) No new building shall hereafter be erected, and no existing building shall be added to, structurally altered, moved or 
changed in use, nor shall any nonconforming building be repaired or restored, in any district, until a zoning permit has 
been issued, except as otherwise provided by law or ordinance. 
(c) Stop work order 
 1. Whenever the zoning administrator finds that any construction does not comply with the provisions of this ordinance, 
the zoning administrator shall post, in a conspicuous place on the premises, a stop work order which shall cause all 
activity to cease until the construction is in compliance with the ordinance. 
2. The card shall provide the following information: date of issuance, town and section number, reason for posting and the 
signature of the inspector posting the card. 
3. It shall be a violation of the ordinance for the unauthorized removal of the card from the premises. 
 
 
 
 



10.126 A-2 AGRICULTURE DISTRICT. (1) 
Statement of purpose. The purpose of the A-2 Agriculture District is to provide for low density land uses compatible with 
agricultural and other rural uses and to accommodate agricultural uses on parcels of less than 35 acres. 
(2) Permitted uses. 
 (a) Agricultural uses. 
(b) Single family detached residences. 
(c) Utility services. 
(d) Home occupations as defined in s. 10.01(25). 
(e) Accessory buildings. 
1. Accessory buildings include private garages and buildings clearly incidental to a permitted use of the premises. Such 
buildings shall not be used for residential purposes. The building shall not be used for the storage of goods or 
merchandise considered to be a dealer's inventory or for storage of machinery or equipment used off of the premises for 
other than agricultural purposes. 
2. Accessory buildings may be built on parcels of land in the A-2 Agriculture District without the necessity of there being a 
residence on the property. 
 
(3) Conditional uses permitted in the A-2Agriculture District. 
(a) Mineral extraction operations, asphalt plants, ready mix concrete plants. 
1. Applications for mineral extraction operations require a description of the operation, a site plan and a reclamation plan, 
as provided for under section 10.191. 
(b) Communication towers. 
(c) Dumping grounds, sanitary landfill sites, demolition material disposal sites and incinerator sites shall also comply with 
section 60.72 of the Wis. Stats. and shall meet the minimum standards as adopted by the State Department of Natural 
Resources. 
(d) Cemeteries. 
(e) Airports, landing strips or landing fields together with accessory structures. 
(f) Religious uses. 
(g) Salvage recycling centers. 
(h) Solid waste recycling centers. 
(i) Dependency living arrangements. 
(j) Governmental uses. 
(k) Native wildlife rehabilitation facilities. 
(L) Parking or storage of not more than two trucks, semi-tractors or semi-trailers which have a gross vehicle weight of 
over 12,000 lbs. 
(m) Limited family businesses subject to s. 10.192. 
(n) Schools. 
(o) Kennels, horse boarding stables, riding stables, hay and sleigh rides, horse shows and similar events. 
(p) Unlimited livestock on 3 to 16 acres. 
(q) Sale of agricultural and dairy products not produced on the premises and incidental sale of pop and candy. 
(r) The seasonal storage of recreational equipment and motor vehicles owned by private individuals other than those 
resident on the premises, this storage to be in existing agricultural accessory buildings. The storage of a dealer's inventory 
or the construction of any new buildings for storage shall be considered a commercial use and subject to the provisions of 
this chapter. 
(s) Retail sales of bridles, saddles, grooming supplies and related items at a horse boarding or riding stable facility. Said 
use shall be limited to a maximum of 150 sq. ft. of floor space. 
(t) Retail sales of pet food, pet supplies and related items at a kennel facility. Said use shall be limited to a maximum of 
100 square feet of floor space. 
(u) Training of dogs at a dog kennel or training of horses at a horse boarding facility. 
(v) Storage of explosive materials in strict conformance with Wisconsin Administrative Code provisions regarding 
explosive materials. 
(x) Sanitary plumbing fixtures in accessory buildings involved in an agricultural or agricultural accessory use on parcels 
over 5 acres in size. 
  



Summary 
 
Since 2013, Mr. Willan has known about the limitations of his property. Dane County Zoning Division 
has provided information to Mr. Willan regarding  obtaining zoning permits, changing zoning of a 
property, and obtaining a conditional use permit over the past years.  Mr. Willan has  knowingly 
refused to accept the limitations of his property and has began construction projects which are not 
permitted in the district and change the land uses on his property.   Mr. Willan has not obtained a 
zoning permit or obtained zoning district change.  It is clear by the photos that an addition is being 
added to the residence which would require a zoning permit.  The building plans for the addition show 
a separate living space which would create two individual residences on the property which would not 
be permitted in the current zoning district.     
 
Finding of Fact 
 
I respectfully request that the Dane County Board of Adjustment make the following Findings of Fact: 
 

1. Under Dane County Code of Ordinances Section 10.25(2),  a zoning permit is needed when an 
existing building  is added to or structurally altered.  

2. Mr. Willan is constructing a second story onto an existing building which adds to and 
structurally alters the existing building. 

3. The plans submitted for the second story addition contain a kitchen, bathroom, living area, and 
sleeping space.  The configuration of the space  creates  a complete dwelling unit and is 
separate from the existing residence. 

4. The property located at 4407 Vilas Hope Road is currently zoned A-2(2) Agriculture.  Duplex 
dwellings units are not listed as a permitted use or a conditional use in this district. 

 
Conclusion 
 
With the aforementioned evidence, I respectfully request that the Dane County Board of Adjustment 
make the following conclusion: 
 

1. The construction of a second story addition above the garage on the existing 
residence located at 4407 Vilas Hope Road requires the issuance of a Dane 
County Zoning Permit. 

2. The plans submitted for the second story addition shows the construction of a  
living space or dwelling unit which is separate from the existing residence. The 
construction plans submitted makes the structure a duplex family dwelling. 

3. The Zoning Administrator was correct in the administration the ordinances by 
denying the zoning permit application for the second story addition on the structure 
located at 4407 Vilas Hope Road. 

4. Given that a zoning permit was not obtained for the construction, the second story 
addition shall be removed and the structure returned to a single-family residence. 
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