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| am writing to establish the legal status of structures addressed in a letter written by Inspector Patrick
Klinkner dated February 10, 2017 to Richard and George Gardipee regarding their 7741/7743 State
Highway 69 Belleville WI property, combined with a clarifying and expanding verbal interpretation of
this letter by Roger Lane in a phone call on or about May 12, 2017,

| received this letter as part of negotiations during an offer to purchase, a negotiation which began in
early March and was accepted April 20th, subject to a contingency that includes the resolution of single
home vs. multi-home matter raised but not directly stated in that letter, but was clarified in a phone
discussion with Roger Klinker. Specifically, Inspector Klinkner’s concluding statement is: “Therefore, you
have what you have, no additions and/or changes can be made to the log cabin and cottage. The
original farmhouse is conforming and may be allowed improvements.” This statement does not
specifically address the occupancy question, nor does it address the relevant code provisions for pre-
2010 residences on A-1 properties as established in the ordinance. In discussion with Roger Lane this
past week, he clarified the intended consequence of Inspector Klinkner’s letter is that only the original
farmhouse remains a legal and improvable residence.

Our intent is a joint-purchase as parents of a married adult child, with the intent of co-owning and co-
operating the parcel as a small livestock/cropping farm operation. For this purpose, we would want to
make full use of the two residences that have historically and legally existed on this property, including
some modifications to the secondary home (the cabin) that would be required for our age-in-place
purposes.

Dane County records show a zoning permit for a “storage and playhouse” structure was issued in 1979,
as well as a sanitary permit. While historically taxed as a residence, we concur with Inspector Klinkner
that no zoning permit or amended permit support residential use.

Dane County records show another zoning permit for the same parcel for an additional storage structure
(aka “the cabin” or “log cabin”). Shortly after this the planned use changed and a zoning permit was
approved for a “farm residence” in 1986. A building permit and a sanitary permit were also issued in
that timeframe. Inspector Klinkner strongly implies, but does not specifically conclude, residential use is
no longer valid (as of any specific date). He does, however, conclude that this building is subject to
section 10.21 as a non-conforming use to which a non-use timeclock would be or has been ticking, and
to which no structural alterations may occur.

Timeliness

With regard to timeliness, there is no date-certain decision to which we can point. Inspector Klinkner's
letter initiates the question and is dated more than 30 days prior, but his statement “Therefore, you
have what you have...” is certainly not an occupancy decision suggesting any need for an appeal. That
letter was issued to the current 72-year-old co-owner that is managing the sale of this parcel on which is
his elder brother was the primary operator, who now resides out-of-state. He received the letter while
he was likewise out-of-state for the winter and he was advised (poorly) from a retired attorney friend
that state statutes precluded Dane County from limiting building modifications (citing statutes allowing
home replacement in the event of storm damaged to a residence, so not relevant to this case). The
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concluding statement in this letter never states an appeal right and is incredibly vague in its conclusion.
While a co-owner of record, he had no basis to conclude he might be suffering any loss.

Our cross-country purchase negotiation with this gentleman and his now-fire-retired-attorney-friend has
been lengthy. Prior to this past two weeks we had no legal standing to appeal the letter, if an appeal
was even necessary or appropriate. The letter provides no explanation of available legal remedy (if even
needed), and frankly even we remained unclear on its full legal consequence of “you have what you
have”.

| believe this to be a timely appeal in that:

1. Iam filing within 30 days of our accepting an offer on the parcel.

2. lam filing within 30 days of my discussion with Roger Lane, who interpreted for me that “... you
have what you have...” is intended to mean the second (and “third”) residence are no longer
valid for occupancy, notwithstanding that letter also stating the property has “...enjoyed a legal
non-conforming status” for the prior 25 years.

3. |do contest one direct statement in Inspector Klinkner’s letter that states “...no additions and/or
changes can be made to the log cabin and cottage”, because that conclusion is only reached by
citing a section of the code from which the residence is specifically excluded (as detailed below).

As purchasers, we are seeking a timely and decisive ruling on the legal status of each “residence” on this
property, both regarding occupancy and eligibility to be “added to, altered, restored, repaired...” as
provided under s. 10.123(2)(b)1. of the ordinance. While Inspector Klinkner's letter does not specifically
answer or rule on this question, | discussed this question with Roger Lane this past week and am
proceeding with this appeal based on his (verbal) opinion that the intended consequence of the letter is
that there is (or should be) only one legal residence on this parcel. Both our offer to purchase and Roger
Lane’s verbal clarification on what Inspector Klinkner’s letter is intended to express regarding occupancy
have occurred within the past 30 days.

History of this Parcel

7741 and 7743 State Highway 69, Belleville Wl is a single A-1 parcel that has, for more than 30 years had
at least two legally existing residences with two street addresses; the original pre-zoning farmhouse, and
a farm residence that was permitted and built in 1985/1986. Town of Montrose has actually billed tax
on a third residence for much of this period for a building permitted as a “storage and playhouse”
building. We and the 72 year old co-owner that is selling the property are uncertain about the
occupancy history of this third structure, but the pre-zoning farm house is still occupied and the second
permitted residence (cahin) was occupied until the lease was terminated when the owner decided to
put the property up for sale.

Relevant Code

Inspector Klinkner in his letter and Roger Lane in our discussion both reference Setion 10.04(1)(a) of the
code regarding a single primary building. While this section does desire only a single “principal
building”, it also provide an exception for secondary residences on A-1 zoned properties, and that
exception is for the very reason the zoning permit was originally issued in 1985 and the very reason we
desire this parcel. Even today, secondary farm residences are allowed, but only by conditional use
permit for parent/child and farm help. At the time the permit was granted for this property, no such
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conditional use permitting was required. This home was property fully and permitted based on the
requirements of that day.

Looking specifically at the current code for A-1 Exclusive district, section 10.123(2)(b) discusses
agricultural accessory uses related to residential occupancy in paragraphs 1. and 2. Both the original
farmhouse (pre-zoning as Inspector Klinkner also observed), and the cabin were recognized as permitted
residences as of 1986. Dane County and the Town of Montrose both recognized and accepted two
separate addresses for the two permitted homes, and actually taxed for a third residence that was not
permitted. Section 10.123(2)(b)2. allows legally existing residences (pre-2012 construction) to continue
and to be rented when no longer used for agricultural purposes. This has been the case with the cabin
on this parcel up until the current owner ceased to rent the cabin when they decided to list the property
for sale.

Moving back to 10.123(2)(b)1., we note further clarification with regard to a residential use that “Any
residence lawfully existing as of February 20,2010 shall be considered a permitted use.

e Asto such a residence being a primary or secondary residence, there is no distinction.

o As to lawfully existing, the record does show valid zoning as a residence, along with building and
septic permits all issued and implemented prior to 2010.

e Note the ordinance accepts these pre-2010 homes as “permitted uses”, not a use subjectto a
CUP, and not, as we see in the very next line of the ordinance, subject to nonconforming use
limitations. Inspector Klinkner’s statements regarding the older farmhouse further establish that
it is not a practice of Dane County to require issuance of a CUP for an existing (pre2009) farm
residence to remain as a residence whether for farm or non-farm use. Simply, the code does
not distinguish primary or secondary residences, only the date of construction dictates.

Section 10.123(2)(b)1. continues: “Notwithstanding the provisions of secs. 10.21 and 10.23 regarding
nonconforming uses, such structures may be added to, altered, restored, repaired, replaced or
reconstructed, without limitation, provided all the following criteria are met:”

e To the extent the cabin is a non-conforming use because it is no longer used for agriculture, one
must conclude the same for any residence on any Al Exclusive property (primary or secondary)
once the residence is no longer used by the farm operator/employee.

e But also note that paragraph 1. continues by specifying that even if considered “non-
conforming” perhaps because of their secondary home status, the nonconforming provisions of
the ordinance do not apply to pre-2010 residences with no regard to them being primary or
secondary. They are simply defined as permitted uses, not non-conforming uses.

e Alegally permitted pre-2010 home is simply not subject to the very provisions Inspector
Klinkner has cited. Even if one wishes to consider a secondary residence to somehow be “more”
non-conforming than the primary on a site where neither residence has had an ongoing “farm”
status, this paragraph says the non-conforming criteria of sections 10.21 and 10.23 do not apply.
That exemption logically exists for those homes legitimately built in an era that did not limit a
second home from being a full-value home with potential post-farm uses; rental of which is one
legitimate code-provide option that was employed in this case until the parcel was marketed for
sale. These investments were without the current “time/ownership” clocks limiting their future
use, as now applies to homes built through a CUP on A-1 zoned property.
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In the case of this property we conclude it is not sections 10.21 and 10.23 that control use, it is
instead the criteria contained in paragraphs a., b., and c. of section 10.123(2)(a)1. As a properly
zoned, pre-2010 secondary home, we believe this is one of those very rare circumstances, easily
missed by Inspector Klinkner.

While Inspector Klinkner’s letter describes both the cabin and cottage as “legal, nonconforming” we
tend to agree with the implied intent described by Roger Lane, that this is not a legal residence. While
taxed as a residence, it was never permitted for that use. We do not intend to use the cottage as a
residence, but would maintain and use this 1979 structure as allowed by code. The cabin, however,
must be evaluated based on the specific text that applies under s. 10.123(2)(a)1. a., b. and c.

“a. the use remains residential.”

e Inspector Klinkner has, we believe inappropriately, drew from the non-conforming criteria from
which this lawfully existing residence is specifically separated and exempted. The section 10.21
clock does not apply if this and the two subsequent criteria are met. And as we note below,
neither b. (setbacks) or c. (replacement) are at issue to this matter.

e “The use remains residential” (this section) is not equivalent in meaning to “The lawful use of a
building or premises existing at the time of adoption of this ordinance may be continued as a
nonconforming use, but if such nonconforming use shall be discontinued for a period of one year,
such nonconforming use will be deemed to have terminated...” as found in section 10.21. If that
were intended, section 10.123(2)(b)1. would not exist. Instead this section calls out an
exemption with more distinct and concise language that does not specify or even imply a
timeline. It instead turns on a function—on one specific use to which this whole thing applies;
residential use. The cabin has remained residential up until shortly before the property was
placed for sale. It has simply now stood vacant pending purchase, just like any other farmhouse
on Al property.

e To the extent that “the use remains residential” is equated to a timeline instead of a consistent
pattern of use, this criteria must be equally applied to any residence on A1 Exclusive, not just a
secondary residence. Say, for example, a death in the family and a home (primary or secondary)
is vacant for a time. The estate takes time to settle and the home stands vacant for more than a
year, before eventually being purchased or passed on to another owner. Following the
conclusions of the February letter, would Dane County not be forced to conclude the residence
is no longer a residence because it is now a non-conforming use, and a use that ceased for 12
months? This scenario is not uncommon and | believe ignored by Dane Co. | am aware of
multiple such cases. Or what about the property with a second home and the child leaves home
for one or more years education or military service before coming back to the farm. Or where
the aging parent in the second home dies and the home sits idle for a year or more during a
time of grieving. Must the owners be forced to promptly rent out the second home to maintain
this unique grandfathered clause? Likely Dane County never hears about many such cases, but
even if they did, would anyone expect such a negative ruling in these cases?

e Further, recall, 10.123(2)(b)1. applies to “lawfully existing residences”, not just secondary
residences and not even just non-conforming residences. If it did not, any addition, alteration,
restoration or repair to ANY residence on A1l land would now require a CUP with a mandatory
sunset under 10.123(4). This is clearly not the intent of Inspector Klinkner’s letter but is a
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conclusion that is forced by failing to consider the scope and intent of section 10.123(2)(b)1.
Again, consider that these homes were built with proper permits by farmers trying to serve their
farm business and family needs within the scope of law, and with no sunset provisions saying
the use of their home or second home would cease with the farm operation. The combined
meaning of Inspector Klinkner’s letter and Roger Lane’s interpretation of its intent seemingly
forces far broader and highly improbable conclusions. Instead, a specific exemption was created
for these homes, whether primary or secondary. That text is the function of section
10.123(2)(b)1.

b. the structure complies with all building height, setback, side yard and rear yard standards of this
ordinance

o Perhaps most noteworthy of is that this criteria actually parallels 10.21(2). It is not word-for-
word identical, but is identical in intent and consequence. These setbacks further narrow those
structures exempt from 10.21 and 10.23 by requiring even a pre-existing home (whether
primary or secondary) to meet sethbacks. With par. b. being essentially “the same” as 10.21, we
better see that it is really only criteria a. and c. that differ from the non-conforming provisions.

c. for replacement residences, the structure must be located within 100 feet...

e This criteria has no consequence for the existing residence, only for replacement of such a
residence. This is the third and final “condition” with regard to allowing essentially unrestricted
alterations to a pre-2010 lawfully existing residence, and this has nothing to do with “...added to
altered, restored, repaired...without limitation.”

So if paragraph b. is the same as the nonconforming text and paragraph c. only relates to “replace” then
all falls to paragraph a. when considering “added to, altered, restored, repaired”. Concluding paragraph

a. is identical in intent to the continuous occupancy timeclock of Section 10.21 would be the equivalent
of deleting section 10.123(2)(b)1. entirely.

We believe the unintended consequence of Inspector Klinkner’s conclusion would render any residence,

whether primary or secondary, on any Al property ineligible for use as a residence on day 366 of
vacancy, regardless of why that vacancy occurs.

Interestingly when | first approached staff at the Planning and Zoning office, they reached the same
conclusion that this property did have two legal and improveable residences and that our intended use
was consistent with the reason for which two residences were still allowed on farms—the parent child
co-operation of a farm. This discussion was before that staff person was aware of Inspector Klinkner’s
letter.

This entire text renders very intentional protections to continue use of homes (primary or secondary to
a farm) that these owners built without stated limitations on the future enjoyment, use or modification
of those homes. There was no basis for these owners to conclude a secondary home would be treated
in any manner different than their primary residence.

Sadly, and of serious concern, is that all reference to these older A1 residences (primary or secondary)

being exempt from “nonconfoming” criteria are scheduled for deletion from the planned revisions to
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Dane County Code. Simultaneously | see revisions to the “nonconforming” provisions of the revised
code that do allow some flexibility for alterations/improvements, etc., but with far greater limitations
than the existing 10.123(2)(b)1. text for residences on Al. | fear the consequences of this are not well
understood. In theory, all farm residences on Al Exclusive, as the farmer retires, become
nonconforming as soon as they rent out their land? Can a non-farming buyer make improvements
without rezoning? Do all Al Exclusive residences become non-residences just by standing vacant for 12
months—regardless of circumstances as to why and regardless of the quality of the home? Do second
residences that were built in an era where their future use and value was un-restricted suddenly
become ineligible for any grandfathered post-farm repairs, improvements or even continued residential
use? Are we clear that none of these consequences occur if this text is removed? And more serious, if
this is intended, do the owners of Al Exclusive homes have any idea their properties are being so-
devalued by these code changes? While Inspector Klinkner’s letter does not go anywhere near this
path, his conclusions on this case combined with ignoring or deleting text from the current section
10.123 (2((b) from the code revisions appears to have all those consequences.

Dane County Zoning may well argue the logic of one primary building per parcel, yet for Al parcels a
secondary residence is a permitted use and in this case such a permit was issued with no sunset
provision in place. We believe Dane County can only conclude “the cabin” at this parcel is a legally
allowed second residence with an approximate 1986 construction date and for which continued
residential use and improvements are still allowed. This structure would continue to be a valid
residence, with long-term rental potential or use in family farming by our children or grandchildren after
we pass.

Dane County Zoning may further argue there is an alternative to the single parcel/double residence
option that currently exists. That is to use a valid split they have acknowledged is available for this
parcel. While lending limitations make splitting ag parcels from their one or in a few cases multiple
residences a more common situation, it is not the most desirable option in all cases. Our lending
situation will be unique anyway because of our multi-generation purchase. Further, because we have
every intent of co-occupying this farm with our children until our death, all as allowed under current and
proposed codes, there is no need for a split at this time. Whether or how our children might wish to
split the property some 20 to more than 30 years from now is not something that should be forced upon
us now. It is also clear within Town of Montrose code that as long as this second home exists, no other
splits would be allowed anyway. Given this, our desire is clearly not “escaping or evading” density limits.
It does, however provide options should our children someday desire to configure use of the land
differently than what an immediate split would require.

Finally, one other pathway to the second residence is a conditional use permit. This is inappropriate
since the residence was already fully permitted. Further, because our children have only recently begun
their farming operation on a separate ag parcel they don’t own, they would not pass the standard
criteria of a CUP petition that assumes a long-standing farming history/farm income record, established
farm plan etc. Our children are in the unique position of wanting to farm, but not having a family farm
and history on which to base the permitting process. While | can offer a 7-generation Wisconsin family
farming legacy, | do not have a family farm to hand them. |also am not myself a farmer now, so | cannot
even offer my “credit history” on this account. Our children have clients for their existing produce and
are in discussion with restaurants on their growth, but lack the historical farm income required for a
CUP, nor do they have a conservation plan in advance of purchasing this farm. They simply could not
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qualify for the CUP process. This unique property allows us to help them acquire a property where they
can establish their farm while we can retire and help them while living in a legitimately authorized
second home.

As purchasers, our intent is exactly consistent with the originally permitted use and the longstanding
recognition of the value in having multiple generations of a single family jointly contributing to the
agricultural operation. We realize that there may be alternate pathways by which our desired use might
be achieved, and which may well allow co-ownership and co-residency in a parent/child situation. We
believe the code clearly allows the single-parcel-two-house option that has existed on this property for
more than 30 years and that is our desire.

L2 N
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Paul Morrison

1239 S Fish Hatchery Rd

Oregon, WI 53575

608/712-3780
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Dane County Planning & Development

Division of Zoning

Febmary 10, 2017

Richard and George Gardipee
7741 State Highway 69
Belleville, W1 53508

Re: 7741 and 7743 State Highway 69, Belleville, WI 53508
Parcel # 040/0508-314-9000-7

Dear Richard and George,

It has been brought to my attention that your property at 7741 State Highway 69 has three separate residences. During
the sale of this property that youw’re currently undergoing, our office has received numerous phone calls questioning the
legality of having threc homes on one property. Per Dane County Code of Ordinance (DCCO) No. 10.04(1)(a)
Principal buildings. There shall not be more than one (1) principal building on a lot.

Searching old zoning records, it appears construction of the older original home predates any zoning records. It is
considered the primary building on this property. The contemporary home (log cabin) was originally permitted as a
storage building for personal belongings on July 27, 1984, then converted to a secondary farm residence on March 26,
1986. Your property maintained a fish farm at one time which was the rationale for having a secondary farm residence.
The third residence on your property is a one story cottage. It appears that it was permitted for a storage building on
September 6, 1979.

The Town of Montrose has acknowledged through its assessment roll that three homes exist. Although the property is
zoned A-1Exclusive Agriculture District and only a single principal building is permitted, Dane County Zoning
recognizes that three separate principal buildings have existed on this property for more than 25 years and has enjoyed 2
legal, nonconforming status. According to the Dane County Code of Ordinance, # 10.21 (1)(x) Nonconforming Uses.
“The lawful use of a building or premises existing at the time of adoption of this ordinance may be continued as a
nonconforming usc, but if such nonconforming use shall be discontinued for a period of one (1) year, such
nonconforming use will be deemed to have terminated and any future use shall be in conformity to the provisions of this
ordinance except as otherwise provide by this ordinance.” (b) “No building or premises used as a nonconforming use
shall be added to or structurally altered so as to increase the facilities for such nonconforming use.”

Therefore, you have what you have, no additions and/or changes can be made to the log cabin and cottage. The original
farm home is conforming and may be allowed improvements.

1f you have any questions, please feel free to call me.
Sincerely,

Patrick M. Klinkner
Dane County Zoning Inspector

608-266-9082 }'C—f///7 4/ 7 _:f///tyz,,/,/ %ﬁ“ﬂ

CC: Julie Bigler, Town, of Montrose Clerk (//7%/%/‘ Wy 7. v/
Patrick Downing, Dane County Supervisor, District 30 -
Roger Lane, Dane County Zoning Administrator

210 Martin Luther King [r. Blvd. < City-County Bldg, Room 116 < Madison, WI 53703-3342 < Phone: G08.266.4266 ¢ ax: G08.267.1540
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