
 
 

BEFORE THE DANE COUNTY BOARD OF ADJUSTMENT 
 

 
Appeal of Paul Morrison, 1239 Fish Hatchery Road, Oregon, Wisconsin regarding the property 
located at 7741 State Highway 69 in the Town of Montrose 
 

Appeal No.  3684 
 

 
BRIEF OF DANE COUNTY ZONING ADMINISTRATOR 

 
 
Richard and George Gardipee own the property located at 7741 State Highway 69 in the Town of 
Montrose.  At the beginning of the year, the Gardipees’ place the property on the market for sale.  
Dane County Zoning Division received numerous inquires regarding the legality of having three 
residences on one property.  County Staff researched the property, determined the legality of the 
residences, and provided that information in a written letter to landowner and their realtor.  See 
Klinkner letter dated February 10, 2017, Exhibit A.  The letter describes that one of the residences is 
a valid principal building, the second residence is a secondary non-conforming building, and the third 
residence was an illegal land use.  Dane County Zoning did not receive any objections of the contents 
of the letter from the Gardipees’ or by their realtor. 
 
A prospective buyer, Paul Morrison, is appealing the contents of the letter claiming that both 
residences on the property should be viewed as valid residences in the A-1Exclusive Agriculture 
Zoning District, each having ability to be added to, altered, moved, restored, or repaired. 

 
 

Timeliness of appeal 
 
The letter in question was sent to Richard and George Gardipee on February 10, 2017.  Dane County 
Zoning Division did not receive any objections to the content of the letter by the current landowner or 
realtor representing the Gardipees’. However, an appeal was received from an outside third party 
over 2 months after the letter was sent.   
 
Under Dane County Code of Ordinance Section 10.26(3), appeals shall be taken within a reasonable 
time, as provided by the rules of the Board.  Under the Dane County Board of Adjustment Rules and 
Procedures, Section 4a, “appeals of administrative decisions shall be filed within 30 days after the 
date of receipt of a written decision.”  See Exhibit B.  The appeal appears to exceed this limitation. 
 
The second issue is standing.  Does an outside third party, not having actual interest in the property 
or proof that he is acting on the property owners’ behalf, have the ability to appeal a decision that is 
directly affecting a specific property not owned by the appellant? 
 
Prior to the hearing of the appeal, I would request that the Board of Adjustment make a determination 
on whether the appeal is timely and if an appeal can be made by a person not directly having 
ownership in the property.   
 



 
 
 
Explanation of Determination 
 
In 1986, Richard and George Gardipee operated a fish farm on the property located at 7741 State 
Highway 69.  At the time, there was an existing residence and several subordinate accessory 
buildings.  The Gardipees’ obtained a zoning permit to convert an accessory building into a 
secondary farm residence for the main purpose of housing a farm employee in conjunction with the 
farm operation. See Exhibit C.  Under the 1986 Zoning Code, landowners located within the A-1 
Exclusive Agriculture Zoning District were only permitted to construct farm residences on the property 
for occupants earning a substantial part of his or her livelihood from the sales of products produced 
on the farm. See Exhibit D. In other words, houses for farm owners and ranch hands.   Single-family 
residences not occupied by farmers were prohibited in the A-1Exclusive Agriculture Zoning District.  
Single-family dwellings were not listed as a permitted use or a conditional use in 1986 under the A-
1Exclusive Zoning District, thus making them prohibited in the district. 
 
In the mid to late 90’s, the fish farm was discontinued. See attached aerial photos, Exhibit E.  Due to 
the farm operation terminating, the residences not longer were used as farm residences.  After 12 
months, the farm residences lost farm residence status.  The single-family dwellings on the property 
became non-conforming uses.   Under DCCO 10.21(1)(b)Non-conforming uses may continue to be 
used and maintained as non-conforming uses as long as they do not expand or increase in intensity.  
See Exhibit F. 
 
In order to determine the legality of the dwellings on the property, various sections of the ordinance 
were used. First, the most general principal what applied.  Under DCCO 10.04(1)(a), “There shall be 
no more than one principal building on the lot except listed below:”.  Since there is no farm operation, 
no exceptions apply to this property.  The existing dwelling which was constructed prior to the 
ordinance was determined to be the principal building.  All other buildings on the property would be 
considered accessory buildings. 
 

10.04 RESTRICTIONS UPON LANDS,BUILDINGS AND STRUCTURES. Except as otherwise herein 
provided: (1)(a) Principal buildings. There shall not be more than one (1) principal building on a lot except 
as listed below: 
1. On lots in the commercial, industrial and business districts, more than one (1) building is permitted for 
any single business or commercial enterprise or for any combination of businesses or commercial  
enterprises. 
2. On land in the A-1 exclusive agriculture district, secondary farm residences and single family dwellings 
or mobile homes occupied by parents or children of the farm operator are conditional uses as provided in 
s. 10.123 of this ordinance. 

 
The next step in the process was to apply the sections found under DCCO 10.21, non-conforming 
uses. The beginning of the non-conforming section identifies if the non-conforming use discontinues 
for a period of more than 12 months, the non-conforming use is terminated.  Given that the farm 
operation terminated several years back, the farm residences provision no longer applies to the 
dwellings on the property.  The single-family dwellings on the property must comply with the 
provisions of the ordinances. 
 

10.21 NONCONFORMING USES. (1)(a) The lawful use of a building or premises existing at the time of 
adoption of this ordinance may be continued as a nonconforming use, but if such nonconforming use 
shall be discontinued for a period of one (1) year, such nonconforming use will be deemed to have 
terminated and any future use shall be in conformity to the provisions of this ordinance except as 
otherwise provided by this ordinance. 

 



 
 
 
The non-conforming section further limits the use of a non-conforming activity by only applying non-
conforming status to the principal use.  Under DCCO 10.21(4), only the principal use shall be 
considered a valid nonconforming use.  With the absence of a farm operation, the current use of the 
property could be only one single-family residence, given the general rule of “one principal building 
permit lot as noted in section 10.04.  The secondary residence on the property cannot be viewed as a 
valid non-conforming use. 
 

10.21 NONCONFORMING USES. (4) No use which is not the principal use of the land on which it is 
located shall be considered a valid nonconforming use. 

 
The question now arises about the status of the secondary residence.  It is viewed as an invalid use. 
However, the structure  is still being occupied as a residence. Being an invalid non-conforming use 
places severe limitations on the building.   The structure may not be added to or altered as noted for a 
general non-conforming use.  However, if the structure is unoccupied by more than 12 months, the 
use is deemed abandoned and the structure would not longer have the ability to be used as a 
residence. 
 
As for the status of the residence that was constructed prior to the ordinance,  this residence was 
determined to be the principal use of the property now and would be considered a valid non-
conforming use.  Under DCCO 10.123(2)(b)1., provisions have been made for valid residences that 
no longer are part of an active farm. 
 

10.123 A-1 EXCLUSIVE AGRICULTURE [A-1(EX)] DISTRICT.  
(2) Permitted uses. 
(a) Agricultural Uses, except those uses listed as conditional uses below. Keeping of livestock is 
prohibited on parcels smaller than 5 acres. 
(b) Agricultural Accessory Uses, except those uses listed as conditional uses in s. 10.123(3), and subject 
to the limitations and standards below. 
1. Any residence lawfully existing as of February, 20, 2010 shall be considered a permitted use. 
Notwithstanding the provisions of secs. 10.21 and 10.23 regarding nonconforming uses, such structure 
may be added to, altered, restored, repaired, replaced or reconstructed, without limitation, provided all of 
the following criteria are met: 
a. the use remains residential, b. the structure complies with all building height, setback, side yard and 
rear yard standards of this ordinance; and c. for replacement residences, the structure must be located 
within 100 feet of the original residence, unless site-specific limitations or town residential siting standards 
in town plans adopted by the county board require a greater distance. Proposals for a replacement 
residence that would exceed the 100 foot limitation must be approved by the relevant town board and 
county zoning committee. 

 
This section would not apply to the secondary residence due to the fact that the secondary residence 
no longer can be viewed as a principal use and is not considered a valid non-conforming use.   
 
Supporting Ordinances  
 
Currently, the property is zoned A-1Exclusive Agriculture. The purpose of this district is to promote 
and preserve agricultural production.  The purpose does not mention residences as found in other 
zoning districts.  In fact, the district strongly discourages the placement of single-family dwellings in 
the district.    A residence may only be constructed within this district if it is part of an active farm 
operation and houses the farm family or worker.  Allowing the proliferation of multiple residential 
dwellings within the A-1Exclusive Agriculture Zoning District appears to conflict with the intent of this 
district. 
 



 
 

10.123 A-1 EXCLUSIVE AGRICULTURE [A-1(EX)] DISTRICT. (intro.) This district is in effect in those 
towns which make the election under sub. (1)(c) below.  
(1) Purpose and applicability. (a) State of purpose. The A-1 Exclusive Agriculture District is designed to: 
1. Provide for a wide range of agriculture and agricultural accessory uses, at various scales. The A-1(EX) 
district accommodates as permitted uses all activities typically associated with the primary production and 
harvesting of crops, livestock, animal products or plant materials. Such uses may involve noise, dust, 
odors, heavy equipment, use of chemicals and long hours of operation. 
2. Allow for incidental processing, packaging, storage, transportation, distribution or other activities 
intended to add value to agricultural products produced on the premises or to ready such products for 
market. Such uses are conditional as they may have the potential to pose conflicts with agricultural use 
due to: volumes or speed of vehicular traffic; residential density; proximity to incompatible uses; 
environmental impacts; or consumption of agriculturally productive lands. 

 
Summary 
 
Zoning Inspector Klinkner’s letter correctly identifies the limitations of the existing buildings on the 
property.  The principal building known as the original farm home, is allowed to be added to, altered 
or restored under the provision of Dane County Code of Ordinances 10.123(2)(b)1.  The log cabin or 
second structure, may not be expanded due to the building not being the principal use and cannot be 
considered a valid non-conforming use under 10.21(4).  With the absence of a legitimate farm 
operation, the limitations of the dwellings appear to be in tune with the purpose of the A-1Exclusive 
Agriculture Zoning District.  If the second residence is desired to be improved, the area should be 
rezoned off the A-1Ex Exclusive Agriculture and placed in a district suitable for residential dwellings. 
 
Finding of Fact 
 
I respectfully request that the Dane County Board of Adjustment make the following Findings of Fact: 
 

1. The property located a 7743 State Highway 69 is currently zoned A-1Exclusive Agriculture. 
2. The property does not have an active farm operation run by the landowner.  The fish farm 

operation eased prior to February 20, 2009. 
3. DCCO 10.04(1)(a) allows only one principal building on a property in the absence of a 

legitimate farm operation described under 10.123. 
4. DCCO 10.21(4) states that no use which is not the principal use of the land on which it is 

located shall be considered a valid nonconforming use. 
5. There are two existing residences on the property, one considered a principal use and one 

considered an invalid non-conforming use. 
 
Conclusion 
 
With the aforementioned evidence, I respectfully request that the Dane County Board of Adjustment 
make the following conclusion: 
 

1. The contents of Mr. Klinkner’s letter dated February 10, 2017 are in accordance with Dane 
County Code of Ordinances. 

2. The principal building on the property, identified as the most westerly residence, is considered 
a lawful existing residence as found under Dane County Code of Ordinances Section 
10.123(2)(b)1. 

3. The secondary residence, identified as the Log Cabin, is considered an invalid non-conforming 
use.  The building shall not be expanded or replaced unless the property is brought into 
conformance with the current zoning ordinances. 
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