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BACKGROUND

On November 27, 2017, the Wisconsin Legislature enacted 2017 Act 67 (the “Act”) and codified 
certain elements of the conditional use permit (“CUP”)1 review process.  You have asked us to 
review the Act and analyze what, if anything, has changed in relation to the CUP review process
for counties as a result of the Act.

The Act added statutory requirements for the CUP review process that did not previously exist in 
the Wisconsin Statutes.  However, the Act did not significantly alter the legal requirements
already imposed on the CUP review process by caselaw.  Prior to the Act, county zoning 
agencies were already required to (i) operate within the powers granted to them by a county 
zoning ordinance; (ii) reach conclusions by examining and relying on substantial evidence; and 
(iii) identify the standards under which a CUP application would be judged.

As set forth in detail below, we believe that the Act, for the most part, merely codifies existing
CUP review process requirements already required under Wisconsin law. Our analysis follows.

                                                
1 “Conditional Use” is defined as “a use allowed under a conditional use permit, special exception, or other special 
zoning permission issued by a county, but does not include a variance.”  Wis. Stat. § 59.69(5e)(a)1.
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ANALYSIS

A. CUP Review Standards Prior to the Act.

Counties possessed general authority under Wis. Stat. § 59.69 to regulate conditional uses within 
their zoning code, through the county zoning agency, prior to the Act, which included the ability 
to grant or deny CUPs.  The Wisconsin Statutes did not provide a specific set of requirements for 
counties to follow in the CUP review process.  For this reason, the extent of a county zoning 
agency’s authority to grant or deny CUPs was determined in caselaw.  

Consequently, it is important to examine AllEnergy Corporation v. Trempealeau County 
Environment & Land Use Committee, as this case provides a detailed explanation of counties’ 
pre-Act CUP authority.  2017 WI 52, 375 Wis.2d 329, 895 N.W. 2d 368.  At issue in AllEnergy 
was the Trempealeau County Environment & Land Use Committee’s (the “Committee”) denial 
of an application for a CUP for a non-metallic mineral mine.  Non-metallic mining was 
designated as a conditional use within the particular zoning district in the county’s zoning code.

The applicant appealed the denial and the Court addressed three main issues raised by the 
applicant regarding a county zoning agency’s CUP authority:  

1. The standards and criteria a zoning agency may examine (i.e., a zoning 
agency’s jurisdiction);

2. The sufficiency of evidence required to support a zoning agency’s decision; 
and

3. Whether an applicant is entitled to a CUP as a matter of right when (a) all 
standards in the ordinance have been met, and (b) additional standards could 
be adopted that would address potentially-adverse impacts of the proposed 
use.

Our discussion of the Court’s analysis in the AllEnergy case follows.

1. Zoning Agency’s Permitted Jurisdiction.

A zoning agency has all those powers that are expressly conferred or that are necessarily implied 
by the ordinances under which it operates as an agency created by a county board.  AllEnergy, 
2017 WI 52, ¶ 37.  In AllEnergy, the Committee was directed by the county’s zoning ordinance 
to consider numerous objective and subjective factors.  Primarily at issue was the requirement 
directing the zoning committee to “approve a conditional use permit only it if determines that 
‘the proposed use at the proposed location will not be contrary to the public interest and will not 
be detrimental or injurious to the public health, public safety, or character of the surrounding 
area.’”  Id. at ¶ 39.  The applicant asserted that this was an impermissible delegation of 
legislative power upon the Committee, and, alternatively, was unconstitutionally vague.  
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First, the Court determined, based on the evidentiary record, that the Committee appropriately 
made its decision and did not exceed its jurisdiction conferred by the county zoning ordinance.  
Id. at ¶ 48.  Specifically, the Committee considered only the factors set forth in the ordinance, 
which included the impact of the applicant’s mine on the public interest factors identified in the 
ordinance.  Id.  

However, the applicant also argued that even if the Committee only considered the factors 
directed under the ordinance, the Committee only had authority to consider objective factors, and 
not subjective factors such as the public interest factors.  Essentially, the applicant argued that 
the public interest factors were unconstitutionally vague.  The Court disagreed with AllEnergy 
and concluded that the public interest factors were not unconstitutionally vague because the 
discretionary authority granted to the Committee was guided by a set of guidelines and more 
specific factors.  Id. at ¶ 71.  The Committee did not make a purely discretionary decision.  
Rather, the Committee had specific factors to guide its examination of the evidence.  Ordinances 
may vest boards and committees with some discretion without being unconstitutionally vague.  
Id. at ¶ 72; see also Edward Kraemer & Sons, Inc. v. Sauk Cty. Bd. of Adjustment, 183 Wis. 2d 1, 
6, 515 N.W.2d 256, 258 (1994) (concluding that “the mere fact that the ‘wise use of the county's 
resources’ and ‘public health, safety and welfare’ standards are general in nature does not impair 
the validity of these portions of the ordinance”).  The key is that an ordinance may not grant a 
zoning agency with blanket, unfettered discretion.  AllEnergy at ¶ 72.

In sum, according to AllEnergy, a county zoning agency operates within its jurisdiction so long 
as it considers all factors and criteria as directed by ordinance, and could permissibly exercise 
discretion in its decision making process if granted such discretionary authority by ordinance.

2. The Substantial Evidence Test.

AllEnergy also examined the quality and quantity of evidence required to support a zoning 
agency’s determination.  The “substantial evidence test” applies to a zoning agency’s decision 
making process.  Id. at ¶ 75.  “Substantial evidence” is defined as:

evidence of such convincing power that reasonable persons could 
reach the same decision as the local governmental entity, even if 
there is also substantial evidence to support the opposite decision.  
Reasonable inferences may be drawn from credible evidence.  Id.

In other words, a zoning agency’s determination must be upheld so long as “‘credible, relevant 
and probative evidence upon which reasonable persons could rely to reach a decision’ supports 
the decision” of a zoning agency.  Id.  As stated above, there may even be substantial evidence 
supporting a conclusion contrary to the ultimate decision.  However, so long as the evidence 
relied upon in support of a decision is corroborated and more than mere hearsay, and the 
determination based on that evidence was reasonable, the decision must be upheld.

The “substantial evidence test” is a long standing rule applied by Wisconsin courts to 
determinations made by zoning agencies.  This is not a new standard that was created by 
AllEnergy.  For example, in Sills v. Walworth County Land Management Committee, the county 
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zoning committees decision to grant a CUP was challenged on the basis that the committee’s 
decision was arbitrary and represented the committee’s will and not its judgement. 2002 WI 
App 111, ¶ 11, 254 Wis. 2d 538, 549, 648 N.W.2d 878, 883.  

Sills determined that the challenge to the sufficiency of evidence relied upon by the committee 
“invokes the substantial evidence test-a significant hurdle for the [challengers] to overcome.”  Id.  
The Court concluded that it must uphold the committee’s decision “so long as it is supported by 
substantial evidence, even if there is also substantial evidence to support the opposite 
conclusion.”  Id.  Substantial evidence means “credible, relevant and probative evidence upon 
which reasonable persons could rely to reach a decision.”  Id.; see also Delta Biological Res., 
Inc. v. Bd. of Zoning Appeals of City of Milwaukee, 160 Wis. 2d 905, 915, 467 N.W.2d 164, 168 
(Ct. App. 1991), (holding that “[t]he weight to be accorded the facts is for the board to determine 
rather than the courts” and that “[i]f there is relevant, credible, and probative evidence upon 
which reasonable persons could rely to reach a conclusion, the finding must be upheld”).

3. An Applicant is not Entitled to a CUP.

The applicant in AllEnergy further argued that it was entitled to a CUP as a matter of right so 
long as it satisfied all conditions in the ordinance and any conditions devised by the Committee 
were met.  Id. at ¶ 119.  However, the Court determined that this cannot be the case because this 
would eliminate the possibility of subjective conditions, which the Court already concluded were 
valid exercises of the Committee’s authority.  Id.  

The Court concluded that even though conditional uses may be authorized by a zoning 
ordinance, that they are not uses as of right.  Id. at ¶ 52.  Indeed, zoning ordinances allow certain 
uses so long as certain conditions are met.  However, these conditions are not presumed to be 
met either by “judicial fiat or by the terms of the ordinance…”  Id. at ¶ 53; see also Town of 
Rhine v. Bizzell, 2008 WI 76, 311 Wis. 2d 1, 751 N.W.2d 780 (concluding that “[e]ven though 
conditional uses may be authorized pursuant to the ordinance, that does not render them uses as 
of right”), and Riviera Airport, Inc. v. Pierce Cty. Bd. of Adjustment, 2001 WI App 1, ¶ 2, 240 
Wis. 2d 323, 621 N.W.2d 385 (stating that “[t]here is no guaranteed right to a conditional use 
permit, which is discretionary in nature”).

Even though a conditional use is determined by a legislative body to be compatible in a 
particular area, the use is not always compatible at a specific site within that area.  Id. at ¶ 54.  
Rather, the decision to grant a CUP is discretionary, and is carried out by the zoning agency.  Id.  
In other words, the zoning agency must examine whether the applicant’s proposed use would 
satisfy all factors contained in the ordinance at a particular location.  Many of standards that 
must be satisfied to obtain a CUP are subjective and require significant interpretation, and, 
therefore, an applicant is not entitled to a CUP as a matter of right.
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B. Codification of CUP Review Standards

The Act codified CUP review process requirements in Wis. Stat. § 59.69(5e), and provides the 
following requirements to which counties must adhere during a CUP application review process:  

1. If an applicant for a conditional use permit meets or agrees to meet all of the 
requirements and conditions specified in the county ordinance or those 
imposed by the county zoning board, the county shall grant the conditional 
use permit. Any condition imposed must be related to the purpose of the 
ordinance and be based on substantial evidence.

2. The requirements and conditions described under subd. 1. must be 
reasonable and, to the extent practicable, measurable and may include 
conditions such as the permit’s duration, transfer, or renewal. The applicant 
must demonstrate that the application and all requirements and conditions 
established by the county relating to the conditional use are or shall be 
satisfied, both of which must be supported by substantial evidence. The 
county's decision to approve or deny the permit must be supported by 
substantial evidence.

Importantly, counties may still enact requirements and conditions within their zoning ordinances,
and as part of the permitting process, that must be met in order for a CUP to be approved.  See
Wis. Stat. § 59.69(5e)(b)1. (requiring that an applicant meet all requirements and conditions of 
the county ordinance).  It is still within a zoning agency’s jurisdiction to examine all 
requirements and factors it is directed to examine by ordinance.

While § 59.69(5e)(b)1. also provides that a county “shall grant” a CUP to an applicant who 
meets all ordinance requirements and additional conditions imposed by the county zoning board, 
this is not a reversal of AllEnergy.  This does not mean that an applicant is entitled to a CUP as a 
matter of right.  The applicant must still satisfy all requirements and conditions of a zoning 
ordinance and all reasonable conditions imposed by a county zoning agency that are justified by 
substantial evidence.  This includes subjective requirements and criteria that cannot practicably 
be measured, such as, an evaluation of public health, safety and welfare concerns, that may still 
be permissibly included in a zoning ordinance under the Act.

The Act codified AllEnergy’s evidentiary determination in that any requirements and conditions 
imposed on a CUP “must be reasonable and, to the extent practicable, measurable.”  Wis. Stat. § 
59.69(52)(b)2.  Even though AllEnergy concluded that a zoning ordinance may grant 
discretionary authority to a zoning agency, the discretionary authority also had to be based on a
set of guidelines and more specific factors.  Id. at ¶ 71.  In keeping with this standard, the Act 
does not require that all requirements and conditions be objective and measurable.  Rather, the 
requirements and conditions must be measurable to the extent practicable.  This means that the 
zoning agencies should be guided by objective factors, but also recognizes that not all factors are 
capable of objective measurement.
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If the legislature had intended to prohibit zoning agencies from considering subjective factors,
such as the public interest factors, it would have limited requirements and conditions to only 
objective factors.  However, the legislature did not do this. Instead, the Act requires objective 
measurement only to the extent practicable.  The Act also permits zoning agencies to limit a 
CUP’s duration, limit its transferability, or require that it be renewed from time to time.  Wis. 
Stat. § 59.59(5e)(b)2.  The legislature’s recognition of these elements supports a position that an 
applicant has no statutory right to a CUP.  Rather, a CUP application remains subject to 
evaluation by the zoning agency.

Moreover, the Act codified the substantial evidence test from AllEnergy.  Specifically, the Act 
provides that “substantial evidence” means:  

facts and information, other than merely personal preferences or 
speculation, directly pertaining to the requirements and conditions 
an applicant must meet to obtain a conditional use permit and that 
reasonable persons would accept in support of a conclusion.  Wis. 
Stat. § 59.69(5e)(a)2.

Just as AllEnergy concluded, a zoning agency’s decision must be based on credible evidence, not 
mere speculation or preference, and must be such that a reasonable person would be able to base 
a conclusion upon such evidence.  As was the case prior to the Act, there is nothing that indicates 
there could not be substantial evidence in favor of the opposite conclusion.  All that is required is 
that the decision made is based on credible evidence that a reasonable person would accept in 
support of such a conclusion.

Finally, the Act places the burden of proof on the applicant to demonstrate that it will satisfy all 
requirements and conditions of the ordinance and the zoning agency.  This codified AllEnergy’s 
conclusion that conditions are not presumed to be met either by “judicial fiat or by the terms of 
the ordinance…”  Id. at ¶ 53.  Rather, it is the applicant’s duty to provide substantial evidence in 
support of its application.

For the reasons above, the Act codifies the existing standards previously applied to the CUP 
review process by caselaw.  

C. County Boards Should Review Zoning Ordinances in Light of the Act.

Given that the Act codified the standards previously found in caselaw, it may be beneficial for 
counties to review their zoning ordinances as they pertain to conditional uses and the CUP 
review process.  While the applicable standards already existed, the standards are now explicitly 
delineated in the Wisconsin Statutes and will be uniformly applied.  Counties should ensure that 
their zoning ordinances conform to these standards in order to avoid legal challenges to the 
sufficiency of the review process conducted by their zoning agencies.
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CONCLUSION

Just as before the enactment of the Act, a zoning agency’s CUP review process must follow the 
standards provided in the zoning ordinance and a zoning agency must base its conclusions and 
determination on substantial evidence.  The Act’s codification of the various standards under 
which a CUP application is adjudicated does not seem to change the substantive legal principles 
applicable to CUPs.

If you have any questions surrounding this memorandum, please do not hesitate to contact us.  
We appreciate the opportunity to be of service to the Association and its member counties.
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