
BEFORE THE DANE COUNTY BOARD OF ADJUSTMENT 
 

Appeal No. 3705 
 

OWNER: KRUEGER TR, JOHN L & JOSEPHINE A 
OPERATOR: YAHARA MATERIALS 

LOCATION: TOWN OF MONTROSE, SECTION 32 
 

BRIEF OF DANE COUNTY ZONING ADMINISTRATOR 
By: Daniel Everson, AZA 

 
 
Yahara Materials, Inc., 6117 County Highway K, P.O. Box 277, Waunakee, WI 53597 on 
behalf of John Krueger is appealing a determination of the zoning administrator of the 
non-conforming acreage associated with an existing mineral extraction site located in the 
town of Montrose, Section 32. 
 
Argument of the appeal 
On January 17, 2019, the Dane County Board of Supervisors adopted 2018-OA-20, 
which comprehensively revised the Dane County Zoning Ordinance (Chapter 10, Dane 
County Code).  In addition, the town of Montrose adopted the new Dane County Zoning 
Ordinance on April 2, 2019. 
 
Under section 10.102(7)(b), registered nonconforming mineral extraction sites are now 
subject to the provisions of the new zoning ordinance.  See attached document.
 
On April 11, 2019, Dane County Planning prepared and sent out a letter to Mr. Krueger 
(current landowner) indicating the adoption of the new zoning ordinance and that the 
registered mineral extraction site would have to adhere to the new requirements for 
existing non-conforming sites.  See attached letter. 
 
Dane County staff (Everson) prepared the Deed Notice as part of the new ordinance 
requirements recognizing parcel 050832395001 as having non-conforming status with a 
map.  The Deed Notice was to be signed and notarized.  Yahara Materials returned the 
Deed Notice indicating parcel 050832395001 and 050832490005 indicating that both 
parcels having non-conforming status.  See attached. 
 
Yahara Materials and Dane County staff (Lane and Everson) exchanged e-mails with 
regards to the accuracy of the non-conforming boundary.  See attached. 
 
Staff originally indicated that the SE ¼ SW ¼ Section 32, approximately 40 acres was 
identified as non-conforming and mapped this way for approximately 50 years.  Roger 
Lane in an e-mail notified Yahara Materials that the original registration called out 5 
acres as originally submitted and asked Yahara Materials to identify the 5 acre boundary. 
 
Staff determined that the current size of the mineral extraction operations was well over 5 
acres in size and sent out a violation letter notifying the landowner of the status of the 
current operations.  See attached. 



 
Timeline History 
1955  Evidence from aerial photo of a 1.6 acre mineral extraction site. 
 
1969  A 5 acre site was registered with the county by Rein, Schultz and Dahl on the SE 
¼  SW ¼ Section 32 on behalf of Gerald Hendrickson (landowner). 
 
1969/1970  Registration status report by the county accepted the SE ¼ SW ¼ Section 
32.  County mapping records indicate the subject ¼ ¼ as a non-conforming registered site 
for the next 50 years with no request for determination or intent of expansion. 
 
1972 Land Contract recorded by Hendrickson to Krueger for approximately 150 acres. 
 
1972 Conveyance recorded from Krueger to Goodman for a 5 acre residential home site 
with driveway easement on the SE ¼ SE ¼ Section 32, south of state highway. 
 
1981  County changes non-conforming use for mineral extraction so that existing sites 
do not terminate when abandoned or cease to operate in a one year timeframe. 
 
2010  Yahara Materials took over the operations from Wingra Stone and is responsible 
for reclamation and current operations. 
 
 
 
Excerpts from the Dane County Zoning Ordinance  
 
10.004 DEFINITIONS. 
(1) Abandoned or discontinued use. 
(a) Except as described in (b) below, when the nonconforming use of a property has 

ceased for twelve months or longer, a use shall be considered abandoned and 
discontinued. 

(b) Mineral extraction uses shall be considered abandoned or discontinued if the use 
ceases for twelve months 
1. Within twelve months or longer, unless the landowner or operator complies with 
all of the following: of the effective date of this ordinance has submitted a 
reclamation plan under Chapter 74, Dane County Code; 
2. By January 31 of each year after submitting a reclamation plan, submits an annual 
report that meets all the requirements of s. 74.251, Dane County Code. 
3. Within twelve months of the receipt of notice under s. 10.102(7)(b)2., records a 
deed notice document, that:  
(a) indicates the presence of a nonconforming mineral extraction site; 
(b) describes the boundaries of the nonconforming mineral extraction site, and; 
(c) is signed by the landowner and the zoning administrator. 

 
(4) By January 31 of each year after submitting a reclamation plan, provide to the 

zoning administrator evidence, subject to inspection, that all of the following 
conditions are met: 



(a) Verification of property ownership or an active mineral lease, as recorded with the 
Dane County Register of Deeds, between the landowner and a mineral extraction 
operator. 

(b) The driveway accessing the subject site shall either be paved or covered with crushed 
asphalt for a minimum distance of 100 feet from the public right-of-way. 

(c) There shall be a safety fence around the entire extraction area at all times. 
(d) Driveway access points to the site shall  

 
(e) The operator shall post clearly visible signage indicating the presence of mineral 

extraction activity. 
 
(109) Nonconforming use. A lawfully created use that existed prior to the time this 

ordinance or relevant amendments took effect, and which does not conform to the 
current standards of this ordinance. 

 
10.102 GENERAL PROVISIONS APPLICABLE TO ALL USES IN ALL ZONING 
DISTRICTS. 
(7) Nonconforming Uses and Structures. 
(b) Nonconforming Uses. 

1. Continuation of a Legal, Nonconforming Use. The lawful principal use of a 
building or premises existing at the time of adoption of this ordinance may be 
continued as a nonconforming use. 
2. Notification of Nonconformity. Within 30 days of the effective date of this 
ordinance in any town, the zoning administrator will send a notice via certified mail, 
return receipt requested, to all legally established, nonconforming mineral extraction 
operations which existed prior to 1969, and were registered with and approved by the 
Dane County Zoning Administrator at the time. The notice shall inform the 
landowner that registered nonconforming mineral extraction sites are subject to the 
provisions of this section. 
3. Abandonment or Discontinuation of a Nonconforming Use. 
a. Any use that is discontinued or abandoned for a period of one (1) year shall be 
considered terminated and shall lose its nonconforming status. Any future use or 
reestablishment of a previously nonconforming use on the premises must conform to 
the provisions of this ordinance, except as specifically exempted below. 
b. The relocation or expansion of any nonconforming use beyond areas where such 
use was originally established shall conform to all standards and requirements of this 
ordinance, except as otherwise provided by law. 

 
 
Conclusion and Findings: 

 Non-conforming status of the subject site has never been contested for 50 years by 
several operators as well as the previous and current landowner.   

 The entire lands owned by Krueger are in common ownership and majority of the 
parcels are contiguous, excluding parcel 050832380704 on the north side of STH 69. 

 No intent has ever been submitted or proved to the county that the original owner, 
Gerald Hendrickson indicating that 80 plus acres would be intended for mineral 
extraction purposes.  



When the subject site was registered in 1969, 5 acres was written down by the 
operator for estimated acreage reserved for deposit.   

 Dane County Planning and Development has recognized that the 40 acre parcel has 
non-conforming status for 50 years. 

 Anything beyond the identified 40 acre parcel would require a Conditional Use 
Permit to allow for mineral extraction uses or a request by the landowner to have the 
zoning division make a formal determination on the non-conforming area.

 Past department determinations have taken into account case law and have allowed 
for non-conforming sites to expand, based on certain criteria:
o Lands owned contiguously by the original owner of the mineral extraction site. 
o Lands that are contiguous to the current mining site location. 
o The area contains the same asset currently mined. 
o Where the original owner of the registered site demonstrates intent to mine that 

asset. 
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April 11, 2019 
 
Attn: KRUEGER TR, JOHN L & JOSEPHINE A 
 
Re: Registered and approved non-conforming - non-metallic mining sites; abandoned uses. 
 
On January 17, 2019, the Dane County Board of Supervisors adopted 2018-OA-20, which 
comprehensively revised the Dane County Zoning Ordinance (Chapter 10, Dane County Code).  In 
addition, the town of Montrose has adopted the new Dane County Zoning Ordinance on April 2, 
2019. 
 
What does this mean for you? 
 
The Dane County Zoning division has identified that your property or portions of your property are 
registered with the county as a non-conforming mineral extraction site or use.  This notice is to 
inform you that registered nonconforming mineral extraction sites are subject to the provisions of the 
new zoning ordinance under section 10.102(7)(b). 

1. Abandonment or Discontinuation of a Nonconforming Use.  
 Any use that is discontinued or abandoned for a period of one (1) year shall be 

considered terminated and shall lose its nonconforming status. Any future use or 
reestablishment of a previously nonconforming use on the premises must conform to 
the provisions of this ordinance, except as specifically exempted below.  

 The relocation or expansion of any nonconforming use beyond areas where such use 
was originally established shall conform to all standards and requirements of this 
ordinance, except as otherwise provided by law. 

 
This memo serves as notification that in order for any registered non-conforming mineral extraction 
site to exist and to maintain its non-conformity; the following requirements must be adhered to.  
 
(b) Mineral extraction uses shall be considered abandoned or discontinued if the use ceases for 
twelve months or longer, unless the landowner or operator complies with all of the following:  
 

 Within twelve months of the effective date of this ordinance has submitted a reclamation plan 
under Chapter 74, Dane County Code. 

 By January 31 of each year after submitting a reclamation plan, submits an annual report that 
meets all the requirements of s.74.251, Dane County Code and indicates the site was active 
during the previous year.  

 Within twelve months of the receipt of notice under s. 10.102(7)(b)2., records a deed notice 
document, that:  
(a) indicates the presence of a nonconforming mineral extraction site;  
(b) describes the boundaries of the nonconforming mineral extraction site, and;  
(c) is signed by the landowner and the zoning administrator.  
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 By January 31 of each year after submitting a reclamation plan, provide to the zoning  
administrator evidence, subject to inspection, that all of the following conditions are met:  
(a) Verification of property ownership or an active mineral lease, as recorded with the Dane 

County Register of Deeds, between the landowner and a mineral extraction operator.  
(b) The driveway accessing the subject site shall either be paved or covered with crushed 

asphalt for a minimum distance of 100 feet from the public right-of-way.  
(c) There shall be a safety fence around the entire extraction area at all times.  

 
 

(e) The operator shall post clearly visible signage indicating the presence of mineral 
extraction activity. 

 
Please note, that except as described in section (b) above, when the nonconforming use of a property 
has ceased for twelve months or longer, a use shall be considered abandoned and discontinued.  A 
Conditional Use Permit would then be required to be approved by the town and the county to allow 
for future mineral extraction uses. 
 
Your attention to this issue is greatly appreciated and you may contact me with any questions with the 
above referenced language. 
 
Sincerely, 
 
Dan Everson 
Assistant Zoning Administrator 
608.267.1541 



STATE OF WISCONSIN, County of _____________________________________ 
 

Subscribed and sworn to before me on______________________by the above named person(s). 
 
Signature of notary or other person 
authorized to administer an oath____________________________________________________  
(as per s. 706.06, 706.07) 
  
Print or type name: ______________________________________________________________ 
 
Title____________________________Date commission expires: _________________________. 
 

Name and return address: 

This document was drafted by: 
(print or type name below) 

 
Dane County Zoning Administrator 

 
 
 

 

 
PARCEL IDENTIFICATION NUMBER(S) 

This Deed Notice provides information regarding the presence of a nonconforming mineral extraction site and its location satisfying one of the 
requirements of DCCO Ch. 10.004(1)(b)3. 

Recording area 

Use black ink 

NOTICE

WHEREAS, DANE COUNTY, pursuant to Ch. 10.0004(1)(b)3., 
hereby gives notice that the following described property in the Town 
of MONTROSE indicates the presence of an active nonconforming 
mineral extraction site. 

The described property is as follows:  

*Names of persons signing in any 
capacity must be typed or printed 
below their signature. 
P&D form 2/20/2001 

 

 
0508-323-9500-1 
 

Cancellation of this Notice may be 
accomplished by filing a Cancellation 
of Notice form with the Dane County 
Register of Deeds Office.  The 
Cancellation of Notice form is 
available from the Register of Deeds 
office and requires the following: 

1) Signature of the County/Town 
official listed on the original 
Notice, or an equivalent office-
holder. 

2) Reference document number of 
original Notice. 

3) Legal description of property. 
4) Explanation of reason for 

cancellation. 

_______________________________________________   ___________________   
Signature of Landowner     Date 
 
 
_______________________________________________   ____________________ 
Name printed      Title  
 



STATE OF WISCONSIN, County of _____________________________________ 
 

Subscribed and sworn to before me on______________________by the above named person(s). 
 
Signature of notary or other person 
authorized to administer an oath    _______________________________________________  
(as per s. 706.06, 706.07) 
  
Print or type name: ____________________________________________________________ 
 
Title____________________________Date commission expires: _________________________. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

_______________________________________   ____________________      
Signature of County Official                 Date          
 

_______________________________________   ____________________
Name printed      Title  



Room 116, City-County Building, Madison, Wisconsin 53703  
Fax  (608) 267-1540 

(608)266-4270, Rm. 362 

(608)266-4251, Rm. 116 
 

(608)266-4251, Rm. 116 

(608)266-4266, Rm. 116 
 

 
March 9, 2020 
 
KRUEGER TR, JOHN L & JOSEPHINE A 
7367 US HIGHWAY 69/92 
BELLEVILLE WI  53508 
 
RE: Nonconforming status of mineral extraction uses 
Parcel: 050832395001, Town of Montrose, Section 32 
 
Dear Mr. Krueger, 
 
It has come to the attention of the Dane County Zoning Department that the mineral 
extraction activities on your property are not in compliance with the original registration 
for this specific site.  In 1969, the Dane County Zoning Division sent a letter to property 
owners requesting the registration of existing non-metallic mineral extraction sites.  The 
land use was changing from a permitted use to a conditional use.  The information was 
to be used to establish a non-conforming site and the landowner was required to submit 
the number of acres claimed for mineral extraction.  The original registration to Dane 
County was submitted by Rein, Schultz and Dahl, dated April 15, 1969 for an existing 
rock quarry deposit reserved for 5 acres.   
 
On April 2, 2019, the town of Montrose adopted the new Dane County Zoning 
Ordinance.  A letter dated April 11, 2019 was sent to you by certified mail indicating the 
new ordinance requirements for registered non-conforming mineral extraction sites 

t the site has 
expanded past the original 5 acres claimed for the property.  The non-conforming site is 
in violation of section 10.102(7)3.b of the Dane County Code of Ordinances. 
 
In order for the additional acreage to be in compliance and to continue operations, a 
Conditional Use Permit to allow for the expansion of mineral extraction uses will need to 
be submitted to the Dane County Zoning department.  I would encourage you to set up 
a day and time where we can sit down and go through this correspondence more in 
detail.  I can be reached at the number listed below.  Also, attached with this letter is a 
copy of the original registration from 1969 and the letter dated April 2, 2019. 
 
Thank you for your consideration and if you have questions, please contact me directly 
or Zoning Administrator, Roger Lane. 
 
 
Dan Everson 
Assistant Zoning Administrator 
267-1541 
 
CC: Town of Montrose 
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