BEFORE THE DANE COUNTY BOARD OF ADJUSTMENT
Appeal No. 3708

OWNER: KREUGER QUARRY LLC & DALE KREUGER
OPERATOR: R.G. HUSTON
LOCATION: TOWN OF PLEASANT SPRINGS, SECTION 3

BRIEF OF DANE COUNTY ZONING ADMINISTRATOR
By: Daniel Everson, AZA

RG Huston, Inc., 2561 Coffeytown Rd., Cottage Grove, WI 53527 on behalf of the

Krueger family is appealing a determination of the zoning administrator of the non-

conforming acreage associated with an existing mineral extraction site located in the
town of Pleasant Springs, Section 3.

Argument of the appeal

On January 17, 2019, the Dane County Board of Supervisors adopted 2018-OA-20,
which comprehensively revised the Dane County Zoning Ordinance (Chapter 10, Dane
County Code). In addition, the town of Pleasant Springs adopted the new Dane County
Zoning Ordinance on December 4, 2019.

Under section 10.102(7)(b), registered nonconforming mineral extraction sites are now
subject to the provisions of the new zoning ordinance. See attached document.

On December 5, 2019, Dane County Planning prepared and sent out a letter to the listed
owner indicating the adoption of the new zoning ordinance and that the registered
mineral extraction site would have to adhere to the new requirements for existing non-
conforming sites. See attached letter.

Dane County staff (Everson) prepared the Deed Notice as part of the new ordinance
requirements recognizing parcel 061103395003 as having non-conforming status with a
map. The Deed Notice was to be signed and notarized. See attached.

At this point in time is when Everson noticed the mineral extraction operations expanded
onto parcel 061103490767 when preparing the Deed Notice and the 2020 aerial imagery.
Everson reported this to Roger Lane, Zoning Administrator and sent out a stop work
order via e-mail to the operator, Dennis Richardson with RG Huston. See attached.

Staff originally indicated that the SE ¥4 SW ¥4 Section 3, approximately 40 acres was
identified as non-conforming and mapped this way for approximately 50 years. The
original registration of the site by Oliver Kaupanger on behalf of Harold Krueger
(landowner) indicated 2 acres.



Timeline History
1955 — Evidence from aerial photo of a 1.2 acre mineral extraction site.

1968 - Evidence from aerial photo of a 5 acre mineral extraction site.

1969 — A 2 acre site was registered with the county by Oliver Kaupanger on the SE %
SW ¥4 Section 3, Town of Pleasant Springs on behalf of Harold Krueger (landowner).

1969/1970 — Registration status report by the county accepted the SE % SW %4 Section 3
and rejected the NE % SW Y4 as having evidence of mineral extraction activity. County
mapping records indicate the subject % ¥ as a non-conforming registered site for the next
50 years with no request for determination or intent of expansion.

2018 Warranty Deed recorded between Susan Bush (daughter of farm) grantor and
Krueger Quarry LLC grantee as a tenant in common, an undivided 1/8 interest in the real
estate, parcels 061103390008, 061103385005, 061103380000, 061103395003 and
061103490767. Approximately 144 acres.

Excerpts from the Dane County Zoning Ordinance

10.004 DEFINITIONS.

(1) Abandoned or discontinued use.

(a) Except as described in (b) below, when the nonconforming use of a property has
ceased for twelve months or longer, a use shall be considered abandoned and
discontinued.

(b) Mineral extraction uses shall be considered abandoned or discontinued if the use
ceases for twelve months

1. Within twelve months or longer, unless the landowner or operator complies with all of
the following: of the effective date of this ordinance has submitted a reclamation

plan under Chapter 74, Dane County Code;

2. By January 31 of eachyear after submitting a reclamation plan, submits an annual
report that meets all the requirements of s. 74.251, Dane County Code.

3. Within twelve months of the receipt of notice under s. 10.102(7)(b)2., records a deed
notice document, that:

(a) indicates the presence of a nonconforming mineral extraction site;

(b) describes the boundaries of the nonconforming mineral extraction site, and;

(c) is signed by the landowner and the zoning administrator.

(4) By January 31 of each year after submitting a reclamation plan, provide to the
zoning administrator evidence, subject to inspection, that all of the following conditions
are met:

(a) Verification of property ownership or an active mineral lease, as recorded with the
Dane County Register of Deeds, between the landowner and a mineral extraction
operator.

(b) The driveway accessing the subject site shall either be paved or covered with crushed
asphalt for a minimum distance of 100 feet from the public right-of-way.




(c) There shall be a safety fence around the entire extraction area at all times.

(d) Driveway access points to the site shall be gated. All gates shall be signed “no
trespassing.”

(e) The operator shall post clearly visible signage indicating the presence of mineral
extraction activity.

(109) Nonconforming use. A lawfully created use that existed prior to the time this
ordinance or relevant amendments took effect, and which does not conform to the current
standards of this ordinance.

10.102 GENERAL PROVISIONS APPLICABLE TO ALL USES INALL ZONING
DISTRICTS.

(7) Nonconforming Uses and Structures.

(b) Nonconforming Uses.

1. Continuation of a Legal, Nonconforming Use. The lawful principal use of a building or
premises existing at the time of adoption of this ordinance may be continued as a
nonconforming use.

2. Notification of Nonconformity. Within 30 days of the effective date of this ordinance
in any town, the zoning administrator will send a notice via certified mail, return receipt
requested, to all legally established, nonconforming mineral extraction operations which
existed prior to 1969, and were registered with and approved by the Dane County Zoning
Administrator at the time.

The notice shall inform the landowner that registered nonconforming mineral extraction
sites are subject to the provisions of this section.

3. Abandonment or Discontinuation of a Nonconforming Use.

a. Any use that is discontinued or abandoned for a period of one (1) year shall be
considered terminated and shall lose its nonconforming status. Any future use or
reestablishment of a previously nonconforming use on the premises must conform to the
provisions of this ordinance, except as specifically exempted below.

b. The relocation or expansion of any nonconforming use beyond areas where such

use was originally established shall conform to all standards and requirements of this
ordinance, except as otherwise provided by law.

Conclusion and Findings:

e Non-conforming status of the subject site has never been contested for 50 years by the
property owner and the current operator and previous operators.

e No intent has ever been submitted or proved to the county that the original owner,
Harold Krueger indicating that additional acreage or the entire Krueger farm would
be devoted for mineral extraction purposes.

e When the subject site was registered in 1969, 2 acres was written down by the
operator for estimated acreage reserved for deposit.

e Dane County Planning and Development has recognized that the 40 acre parcel has
non-conforming status for 50 years.

¢ Anything beyond the identified 40 acre parcel would require a Conditional Use
Permit to allow for mineral extraction uses or a request by the landowner to have the
zoning division make a formal determination on the non-conforming area.




e Past department determinations have taken into account case law and have allowed
for non-conforming sites to expand, based on certain criteria:
o Lands owned contiguously by the original owner of the mineral extraction site.
o Lands that are contiguous to the current mining site location.
o The area contains the same asset currently mined.
o Where the original owner of the registered site demonstrates intent to mine that

asset.



Dane County Planning & Development

Division of Zoning

December 5, 2019

Attn: KREUGER QUARRY LLC & DALE KREUGER

Re: Registered and approved non-conforming - non-metallic mining sites; abandoned uses.

On January 17, 2019, the Dane County Board of Supervisors adopted 2018-OA-20, which
comprehensively revised the Dane County Zoning Ordinance (Chapter 10, Dane County Code). In

addition, the town of Pleasant Springs has adopted the new Dane County Zoning Ordinance on
December 4, 2019.

What does this mean for you?

The Dane County Zoning division has identified that your property or portions of your property are
registered with the county as a non-conforming mineral extraction site or use. This notice is to
inform you that registered nonconforming mineral extraction sites are subject to the provisions of the
new zoning ordinance under section 10.102(7)(b).

1. Abandonment or Discontinuation of a Nonconforming Use.

o Any use that is discontinued or abandoned for a period of one (1) year shall be
considered terminated and shall lose its nonconforming status. Any future use or
reestablishment of a previously nonconforming use on the premises must conform to
the provisions of this ordinance, except as specifically exempted below.

e The relocation or expansion of any nonconforming use beyond areas where such use
was originally established shall conform to all standards and requirements of this
ordinance, except as otherwise provided by law.

This memo serves as notification that in order for any registered non-conforming mineral extraction
site to exist and to maintain its non-conformity; the following requirements must be adhered to.

(b) Mineral extraction uses shall be considered abandoned or discontinued if the use ceases for
twelve months or longer, unless the landowner or operator complies with all of the following:

e Within twelve months of the effective date of this ordinance has submitted a reclamation plan
under Chapter 74, Dane County Code.

e By January 31 of each year after submitting a reclamation plan, submits an annual report that
meets all the requirements of 5.74.251, Dane County Code and indicates the site was active
during the previous year.

e Within twelve months of the receipt of notice under s. 10.102(7)(b)2., records a deed notice
document, that:

(a) indicates the presence of a nonconforming mineral extraction site;
(b) describes the boundaries of the nonconforming mineral extraction site, and;
(c) is signed by the landowner and the zoning administrator.
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e By January 31 of each year after submitting a reclamation plan, provide to the zoning
administrator evidence, subject to inspection, that all of the following conditions are met:
(a) Verification of property ownership or an active mineral lease, as recorded with the Dane
County Register of Deeds, between the landowner and a mineral extraction operator.

(b) The driveway accessing the subject site shall either be paved or covered with crushed
asphalt for a minimum distance of 100 feet from the public right-of-way.

(c) There shall be a safety fence around the entire extraction area at all times.

(d) Driveway access points to the site shall be gated. All gates shall be signed “no
trespassing.”

(e) The operator shall post clearly visible signage indicating the presence of mineral
extraction activity.

Please note, that except as described in section (b) above, when the nonconforming use of a property
has ceased for twelve months or longer, a use shall be considered abandoned and discontinued. A
Conditional Use Permit would then be required to be approved by the town and the county to allow
for future mineral extraction uses.

Your attention to this issue is greatly appreciated and you may contact me with any questions with the
above referenced language.

Sincerely,
Dan Everson

Assistant Zoning Administrator
608.267.1541
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WHEREAS, DANE COUNTY, pursuant to Ch.10.004(1)(b)3., hereby
gives notice that the following described property in the Town of
Pleasant Springs indicates the presence of an active nonconforming

mineral extraction site.

NOTICE

The described property is as follows:

Recording area

Name and return address:

061103395003

PARCEL IDENTIFICATION NUMBER(S)

This Deed Notice provides information regarding the presence of a nonconforming mineral extraction site and
its location satisfying one of the requirements of DCCO Ch.10.004(1)(b)3.

Upon approval of the appropriate
governmental unit(s), cancellation of
this Notice may be accomplished by
filing a Cancellation of Notice form
with the Dane County Register of
Deeds Office. The Cancellation of
Notice form is available from the
Planning & Development office and
requires the following:

1)  Signature of the County/Town
official listed on the original
Notice, or an equivalent office-
holder.

2) Reference document number of
original Notice.

3) Legal description of property.

4) Explanation of reason for
cancellation.

This document was drafted by:
(print or type name below)

Dane County Zoning Administrator

*Names of persons signing in any
capacity must be typed or printed
below their signature.

P&D form 2/20/2001

Signature of Landowner

Date

Name printed

STATE OF WISCONSIN, County of

Subscribed and sworn to before me on

Signature of notary or other person
authorized to administer an oath

Title

by the above named person(s).

(as per s. 706.06, 706.07)

Print or type name:

Title

Date commission expires:




Signature of County Official

Date

Name printed

STATE OF WISCONSIN, County of

Subscribed and sworn to before me on

Title

Signature of notary or other person
authorized to administer an oath

(as per s. 706.06, 706.07)

Print or type name:

Title

Date commission expires:

by the above named person(s).

KREUGER QUARRY LLC & DALE KREUGER

EVERSON PROPERTIES LLC

GREGORY HAAK

\

A KREUGER QUARRY LLC & DALE KREUGER

ALAN S VEJVODA & PATTI JO VEJVODA
WILLIAM HAWKINS & NANCY A HAWKINS

THOMAS D FIECHTE!

ROBERT M LEFF

TODD J TOFTE

JOHN E PI RNELL & SANDRA E PURNELL
DALERKRL&’GER

TOM & DONNA SAYRE FARMS LLC

J
LILA LEMANSKI
)




DIRECTIONS FORFILLING OUT NOTICE

NOTE: This Notice document is being provided for your convenience and
may be recorded to comply with the requirements of your recently
m approved zoning petition. Property descriptions have been derived from

readily availabl ur uch as tax records, surveys, deeds, and other
WHE rzzclor(i]ezcll (?ocaunfeil(ls. ?fe;sz reaSiezv‘v theec;m:)esrty (fzsscri;:iosll ?0 er:)su:e THIS AREA IS FOR
"D accuracy and completeness. REGISTER OF DEEDS
in Darrc—ooorr e e
parcels of real t FILL IN YOUR NAME, i3l (gen e
residential de\ STEP 1) ] ADDRESS & PARCEL
zoning regulat ] ’ DO NOT WRITE IN THIS
(Use reverse side if more space is needed fi NUMBER(S) SPACE
A PROPERTY DESCRIPTION TO WHICH THE
NOTICE APPLY APPEARS HERE. YOU MAY B Recording area
REQUIRED TO INSERT CERTIFIED SURVEY Name and return address:
MAP (CSM) RECORDING INFORMATION (CSM
#).
IF CSM INFORMATION IS REQUIRED, PLEASE
COORDINATE WITH YOUR SURVEYOR AND
THE DANE COUNTY LAND DIVISION REVIEW ENTER PARCEL NUMBER(S)
OFFICER AND FILL IN THE INFORMATION Ll D
ACCORDINGLY_ PARCEL IDENTIFICATION NUMBER(S)

This Notice provides information regarding the status of the described property for residential development
under Town/County policies in effect as of the filing date of this document. Please be advised that future
development on the described property may be subject to provisions of the Town Land Use or Comprehensive
Plan, the Dane County Farmland Preservation Plan and/or the Dane County Code of Ordinances.

STEP 2) HAVE THE COUNTY ZONING ADMINISTRATOR
SIGN THE NOTICE. THE SIGNATURE MUST BE
NOTARIZED.

Cancellation of this Notice may be
accomplished by filing a Cancellation
of Notice form with the Dane County
Register of Deeds Office. The

Cancellation of Notice form is

available from the Planning & - —

Development office and re%uires the Signature of County/Town official Date

following:

5) Signature of the County/Town
official listed on the original
Notice, or an equivalent office- Name printed Title
holder.

6) Reference document number of
original Notice.

7) Legal description of property.

§)  Exoianation of veason for STEP 3) PRINT YOUR NAME IN THIS SPACE.

cancellation.

WISCONSIN, County of

This document was drafted by:
(print or type name below)
John Q. Landowner

scribed and sworn to before me on by the above named person(s).

Signature of notary or other person
authorized to administer an oath

L (as per s. 706.06, 706.07)
*Names of persons signing in any

Aarnacsithis miict ha fvinad Ar nrirndad —_ .



DANE COUNTY ZONING DEPARTMENT

Room 314, City—County Building
Madison, Wisconsin 53709

Telephone | 266—-4266

Dairy and Recreation
Ceénter of America

APRIL 16, 1969 DEADLINE TO REGISTER OLD GRAVEL PITS AND OTHER MINERAL EXTRACTION
OPERATIONS IN DANE COUNTY.

To all concerned: -

The enclosed copy of Zoning Ordinance Amendment 1163 should be of
interest to all owners of land where gravel pits, quarries and related activities
take place, as well as to those who are conducting this kind of business.

Your attention is invited to the very last paragraph, (L), and to the
last sentence therein, which reads as follows:

411 existing mineral extraction cperations shall be deemed non-conforming
uses and may be conbinued providing that they have been worked prior to the
date of adoption of this ordinance and they have been registered with the
County Zoning Supervisor within one year of the date of adoption of this

ordinance.”

April 16, 1968 is the date this ordinance was adopted. Within Dane
County a mineral extraction operation that began before that date may be con-
tinued, provided it is registered with the Dane County Zoning Supervisor, Roon
312., City-County Building, Madison, Wisconsin 53709 no late than April 16,
1969.

Registration of mineral extraction opsrations that were worked prior
to April 16, 1968 should be in writing, and may be accomplished by letter,
The following information should be included: :
1. Name of landowner T
2. Name of Township ' o
3. Section number and quarter; e. g. "Ne Ny, Section 12.
. Approximate acreage of land claimed for mineral deposits
5. Type of operation, e. g. "quarry"
6. Approximate date operation first worked (must be earlier than
April 16, 1968) _ :
. 7. Signature of owner, or his agent (registration of deposits by
parties who contract for their use will be recognized) '

We hope that all interested parties will avail themselves of their

VA
W3 a.m/G/a sarene
Zoning Supervisor

7/

righ‘bs .




[/ #1

Stoughton, Wisconsin 53589
April 10, 1969

Dane County Zoning Department
Room 314, City-County Building
Madison, Wisconsin

ATTENTIONs Williem G. Massarene
Zoning Supervisor

Dear Mr, Massarene: TR

Please find below information to register quarries now being
worked by me.

(1) Landowner Heirol dl . #{ ¢ - rove \Wis

(2) Township Pleacpat Speings

SE e — S\ 7y

(3) Section number and Quarter _ (& /4 - Swv /<4 Sect B

(4) Aoveage ___ A Acres,

(5) Type of Operation (A o o oy glL

(6) Date operation first worked _ July 1455

(7) Signature of owner MM&«?M/_W

My check in the amount of §2.00 is enclosed to cover the filing

fee.

Very truly yours,

Ol H e

Enclosure




MINERAL EXTRACTION REGISTRATION

rouN __ Fleasant S8prings . SECTION 3

OWNER Harold Trusger

REGISTERED BY : ' Dliver Tammanger

E

DESCRIPTION OF LAND REGISTERED Sh Svla i Sifs

ZONING DISTRICT A=l

ZONING DEPARTMENT VERIFICATION

Y % AERTAL PHOTO NO. PHOTO DVIDENCE - FIELD EVIDENCE ACCEPTED
. ' '

gt i PII-135 ves yes itir

MR S 4 - . S

COMMENTS




Dane County Planning & Development
Room 1i6, City-County Building, Madison, Wisconsin 53709 - Land Division Review
R : : : 608/266-9085

Property Listing
£08/266-4120

, : Surveyor

TO: ALT, INTERESTED PARTIES 808/285 4252

_ Zoning

' _ ' ‘ 60B/266-4266
FROM: JAMES GREGORIUS, DANE COUNTY ZONING ADM.

SUBJECT: NONCONFORMING MINERAL EXTRACTION SITES &

DIMINISHING ASSETS RULE
DATE: JANUARY 22, 2002

Recently several cases have surfaced with respect to contiguous land to nonconforming
mineral extraction sites and the issue of nonconforming sites that were not registered
prior to the April 16™, 1969 date. This memo is intended to address these issues and the
specifics associated with each. These issues have been discussed with the Dane County
Corporation Counsel and are included as part of information provided here.

" The Schroeder v. Dane County Boé.rd of Adjustment (Halverson Case) and the supreme
courts prior decisions established that for application of the diminishing asset rule the
owner.must show that prior to April 16, 1969 (which was last day to register
nonconforming sites with the county) the property to which they wish to expand the
nonconforming use was: '

+ Contiguous to the nonconforming use; :

e Under single or common ownership with the property upon which the mineral
extraction existed; and

¢ The owner intended to excavate the land in question.

The court of appeals stated in the aforementioned case that: “The relevant inquiry is [the
owner’s] intent and ownership of the property coupled with the unique use of the
extraction. Therefore the Planning and Development Department would apply the three
standards contained in the previous paragraph to address this issue at the staff level.

© As stated previously staff has worked with the Dane County Corporation Counsel in
addressing this issue.

The other issue is that of nonconforming sites that were not registered prior to the April
16&‘, 1969 date. Historically this issue has surfaced and the interpretation of the Zoning
Administrator and the legal opinion of Corporation Counsel is that sites can have
nonconforming status even if the site was not registered by April 16™, 1969. These sites
will only be considered by staff if the following standards are met: '

e The mineral extraction site must have existed prior to April 16th, 1969.




Page 2
Mineral exiraction memo

e That the mineral extraction use has not been discontinued for a period in excess
of 1 year since April 16", 1969. |

¢  Documentation shall be provided by the property owner or operator to
substantiate the aforementioned information.

It should be noted that cases will be reviewed only on an individual or a site by site basis.
Please feel free to contact me if there are’ additional questions regarding these two issues
~ that have been addressed in this memo. ‘ ;




Dane County Planning & Development
Division of Zoning

Dane County Executive

MEMORANDUM OF INTERPRETATION

TO: | PLANNING & ZONING STAFF

FROM: PETER CONRAD, ZONING ADMINISTRATOR

SUBJECT: EXPANSION OF NONCONFORMING MINERAL EXTRACTION SITES
DATE: TUESDAY, NOVEMBER 22, 2005

QUESTION PRESENTED

Under what circumstances can pre~exis+ing legal nonconforming mineral extraction

site expand? |
BRIEF ANSWER

legal nonconforming mineral exiraction sites can expand onto: i) land ownhed
contiguously by the original owner of the mineral extraction site; 2) that is coniiguous o current
mining; 3) on the area that contains the same asset currently mined: 4) where the original owner
demensirated the intfent o mine that asset.

DISCUSSION
A nonconforming use is a use of land for o purpose not permiited in the district which the

land is situated, Waukesha County v. Seitz, 140 Wis.2d 111, 114-115 {Wis. Ct. App. 1987). Mineral

extrc;c’rion operations are a condiﬂani use requiring approvat from the Done'Coun’ry Zoning &
Land Regulation Committee in the A-1, A-1 EX, A-2, A-3, C-2, and M-1 zoning districis. Dane
County Zoning does not allow this use in any other zoning disfficf.' A mineroi extraction site
operating without a conditional use permit, or in a disirici other than those listed, is a
nonconforming use.

DODG’COUHJ{\/ recognizes two types of legal nonconforming minérol exiraction sites: 1)

unregistered siTeé: and: 2} registered sites, provided. they exisx‘éd prior o 1969 and were

Page 1 of 4

. 210 Martin Luther King Jr. Blvd. %* Room 116, City-County Bldg. *# Madison, Wi 53703-3342 % Phone: 608.266.4251 "% Fac 608.267.1540




registered while in operation. The diffefence between these two is the amount of time an
extraciion operation can. be inactive before it is considered discontinued and abandoned.
Nonconferming sfeius for an .Unregis’rered site terminates if it is inactive for more than ene year.
§10.21{1)(a), Dane County Code of Ordinances (DCCO). Nonconforming status for a registered
site remains indefinitely, even if the site is inecﬁve for more than one (1) vear. §10.191{é) and
' §10.21{1)[c), DCCO. Both types of legal nonconforming sites can expand under the criteria
discussed herein,

While a County cannot prohibit the lawful use of any buiiding or premises for any trade or
industry for which such building or premises is used at the time ?He ordinance takes effect under
Wis. Stab. §59.69(10) (2001), there is statutory authority to regulate nonconforming uses. Dane

County Board of Adjustment v. Halverson, 228 Wis. 2d 324, 339 (Wis. Ct. App. 1999). This authoriily

includes the ability to enact ordinances that limit the change or extension of a nonconforming

use. Id. However, because of the unique nature of mineral extraction, the Court held in Sturgis v.

Winnebago County Board of Adjustments, 141 Wis.2d 149 {Wis. Ci. App. 198/) that legcl
nonconforming mineral extraction sites can -expand under the rule of diminishing assets. That
rule states:

This is not the usual case of a business conducted within buildings, nor is the land held
merely as a site or location whereon the enterprise can be conducted indefinitely with
existing facilifies. in a quarrying business the land itself is @ mineral or resource. 1t
constitutes a diminishing asset and is consumed in the very process of use. Under such
facts the ordinary concept of use, as applied in determining the existence of a
nonconforming use, must vield 1o ihe redlities of the business in quesfion and the nature
of its operations. We think that in cases of a diminishing asset the enterprise is “using” all
that land which contains the particular assef and which constifutes an integral part of
the operation, notwithstanding the fact that a particular portion may not yet be under
actual excavation. 1tisin the very nature of such business that reserve areas be
maintained which are left vacant or devoted to incidental uses until they are needed
Obviously, it cannot operdte over an entire fract at once.

Sturgis ot 153 quoting County of DuPage v. EImhurst-Chicago Sione Co., 165 N.E.2d 301 (1960).
Application of the rute of diminishing assets is ne’r imited 1o the property owner at the

fime ihe site became ﬁonco_nformihg, e.g. the property owner who successfully brought suit o

expand a nonconforming site in Halverson was not the property o»;mer at the time the mineral

Page2of 4
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exfraction site became nonconforming. However, the definition is not unlimited and does not

auvtomalically permit expansion to every portion of every contiguous parcel owned by the

operator. Schroeder v. Dane County Board of Adjustrnent, 228-Wis.2d 324, 341 (Wis. Ct. App.
1999}, "The relevant inquiry is [the owner's] infent and ownership of the property coupled with
the unique use of exiraction.” Sturgis at 152. Current case law appears sient on an exact
' methodology te establish intent, pcrﬁchor?y regarding successive ownership interests, but there
are common sttuations in which a transfer of propef’ry may establish intent, or lack thereof, fér
the successor in title. Some affiimative examples include lease agreements for extraction, or
registration of the mineral resource. Conversely, rezoning the properly to a district that prohibits
mineral exiraction, seling a part of the original nonconforfning site o someone who did .no’r
mine that property, or sefling that part of the original property which included the actively mined
area with no activity taking place on thé remnant property may demonstrate a lack of infent.

CONCLUSION |
'Legol nonconforming mineral extraction sites can expand under the rule of_ diminishing
assels. However, the rule does not dllow unlimited expansion. .The owner or operator must
prove: 1) the area in question was in contiguous ownership by the original owner of the mineral
exiraction site; 2) the area in quesﬁon is contiguous and immediately adjacent 1o the area
currently mined; 3) the Ascme asset is present in'l‘he expanded areq; and 4) the owner or
operator, or their predecessors in interest, infended to mine that asset ot the site at the time it
became nonconforming. ane County Zoning must evaluaie each request for determination
on a case-by-case basis. Before approving expansion of o nohconforming mineral extraction

site, an owner or operater must submit the following for review:

»  Alegal description of the infended mining ared;

» A scaled drawing of the intended mining area showing
= the boundary of the eﬁpanded mining site;

= the exact size of the area o be minéd;
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»  the location and size éf the existing mining cperation;
x descﬁpti&n bf the operation;
» Documeniation from a registered geologist identifying the mineral asset in the
existing mine and the mineral asset in the proposed areq;
» Documentation showing intent to mineq‘he proposed areq;
s The deed of the property at ’rhe_ﬁme the mineral extraction operation began.
Cane County will review this information to ensure the owner or operator meets the four {4)
criteria listed above. Only if all of the criteria are satisfied, c-on the owner or operafor expand
into the proposed area. Once Dane County Zoning makes a decision, any parly aggrieved by
the decision

may appedal through the traditional process.

Reviewed & aporoved by Corperation Counsel: , January , 2006
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Dane County Planning & Development

Division of Zoning

STOP WORK ORDER

December 17, 2020

KREUGER QUARRY LLC & DALE KREUGER
2298 RINDEN RD
COTTAGE GROVE WI 53527

LOCATION:

DISTRICT:

REPORT:

VIOLATION:

NOTICE:

Town of Pleasant Springs, Section 3, PARCEL: 061103490767
FP-35, Farmland Preservation
Non-metallic mining operations conducted outside of the approved area.

Approximately 1.1 acres have been mined outside of the approved non-
conforming boundary. See aerial map below for further clarification.

Dane County Code of Ordinances - 10.222 (3) Conditional uses. The
following uses require a Conditional Use Permit in this district:

(c) Non-metallic mineral extraction operations that comply with s. 91.46(6),
Wis. Stats., s. 10.103(15) and Chapter 74.

All mineral extraction operations must cease immediately on parcel
061103490767, this includes all activities associated with mineral extraction,
blasting, crushing, stockpiling, processing, loading, truck traffic, etc.

In order for this site to be in compliance, a conditional use permit application
will need to be submitted covering the additional mining areas of the farm no
later than January 8, 2021 that meets the requirements of DCCO Ch. 10.191 or
the area in violation must be reclaimed back to the original grade and approved
agricultural land uses.

Failure to comply with this notice by January 8, 2021 will result in all
operations to cease.

210 Martin Luther King Jr. Blvd. % City-County Bldg, Room 116 % Madison, W1 53703-3342 %+ Phone: 608.267.1541 < Fax: 608.267.1540



EVERSON PROPERTES LEC

g ALAN S VEJVODA & PATTIHGVEJVODA
WILLIAM HAWKINS &NANCY A HAWKINS

CodoR_ 4
& - < BERNARD J RIPP)

KREUGER QUARRY LLC & DALE KREUGER s ROBE U0y MAS D FIECHTER

B

o1
000
KREUGER QUARRY LLC

CHRISTINA L OLSON
CHARLIE FR

Sincerely,

Daniel Everson
Assistant Zoning Administrator
267.1541

CC:
Clerk, Town of Pleasant Springs
Dane County Zoning Administrator - Roger Lane
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STATE OF WISCONSIN : CIRCUIT COURT : DANE COUNTY

JULIE KREUGER SKJOLAAS, et al.

laint
Plaintiffs, Case No. 20-CV-913

v Case Code: 30405

KREUGER QUARRY, LLC, et al.,

Defendants.

Notice is hereby given that an action has been commenced and is pending in the above-
entitled action upon the Summons and Complaint of the Plaintiffs against the above-named
Defendants. This action, which includes a claim to partition the real property, relates to and affects

the real property located in, Dane County, Wisconsin, which is legally described as follows:

See Exhibit A, attached hereto and made a part hereof.

e T
Dated this g day of U , 2021,
MICHAEL BEST & FRIEDRICH LLP

By:

Tanya M. Salman, SBN 1089151
One South Pinckney Street, Suite 700
P.O. Box 1806

Madison, WI 53701-1806

Phone: 608.257.3501

Fax: 608.283.2275

Attorneys for Plaintiff



Exhibit A

Parcel A:

The Northeast 1/4 of the Southwest 1/4 of Section 3, Township 6 North, Range 11 East, in the
Town of Pleasant Springs, Dane County, Wisconsin. Part of the West 1/2 of the Southwest 1/4
of Section 3, Township 6 North, Range 11 East, in the Town of Pleasant Springs, Dane County,
Wisconsin, described as follows: Commencing at the Northwest corner of said Southwest 1/4,
thence East along the North line of said quarter 1338 feet to the Northeast corner of said quarter
section; thence South along the East line thereof 2459.5 feet to the centerline of a highway;
thence North 58° 15° West along said centerline 558.5 feet; thence North parallel to said East
line 475 feet West of said East line 1044 feet; thence West parallel to the North line of said
quarter section and 1223 feet South of said North line 863 feet to the West line thereof, thence
North along said West line 1223 feet to the point of beginning.

Parcel B:

The Southeast 1/4 of the Southwest 1/4 and the West 16 acres of the Southwest 1/4 of the
Southeast 1/4 of Section 3, Township 6 North, Range 11 East, in the Town of Pleasant Springs,
Dane County, Wisconsin. Excepting therefrom Certified Survey Map No. 1223 and Certified
Survey Map No. 9087.

Tax Parcel Numbers: 046/0611-033-8000-0; 046/0611-033-8500-5; 046/0611-033-9000-8;
046/0611-033-9500-3; 046/0611-034-9076-7



