
 

 
 

 

Mitchell R. Olson 
molson@axley.com 

608.283.6724 
 
 
VIA EMAIL 
 
June 17, 2024 
 
Chair Michele Doolan 
Members of the Zoning & Land Regulation Committee 
Dane County Planning and Development 
City County Building, Room 116 
210 Martin Luther King Jr. Blvd. 
Madison, WI 53703 
 
RE: Rezoning Application of Maier Farm Real Estate LLC  
 County File No. 12058 
 Our File No. 23278.103556 
 
Dear Chair Doolan and Supervisors Bollig, Kroning, Postler and Ritt:  
 
Axley Brynelson, LLP represents the applicant, Maier Farm Real Estate LLC (“Maier”), in the 
above-referenced rezoning application. I write to address certain concerns raised in the Staff report 
about Maier’s application, answer some of Staff’s questions regarding Maier’s application, and 
provide additional information that may assist the Zoning and Land Regulation Committee in its 
review of Maier’s application.  
 
Maier has applied to rezone two parcels, totaling 46.9 acres located at the intersection of County 
Road V and Schumacher Road, in the Town of Vienna, Dane County (the “Property”). Maier 
acquired the Property in 2023. Prior to Maier acquiring it, the Property was owned and farmed by 
the Koch family. As noted in the Staff report, the Maier family farm is adjacent to the Property, so 
Maier is aware of the conditions that existed on the Property prior to its acquisition.  
 
The Property has been cultivated farmland for the last 87-plus years. Not only is Maier aware of 
that fact, having operated its family farm adjacent to the Property, historic Dane County aerial 
photographs demonstrate the use of the Property as farmland. Included in the Staff report is a 
photograph demonstrating cultivation of the entire Property in 1937. Similarly, attached to this 
correspondence as Exhibit 1 is an aerial photograph of the Property in 1976, which also 
demonstrates cultivation of the entire Property.  
 
The use of the Property as farmland corresponds to the class of wetland on the Property. The State 
of Wisconsin classified the wetland as E1Kf – which are wetlands that have been farmed in years 
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of low to normal precipitation. Indeed, the aerial photographs of the Property demonstrate this 
historic use of the Property. Attached to this correspondence are Exhibits 2 through 9, which are 
aerial photographs of the Property in 1987, 2000, 2005, 2010, 2014, 2017, 2020, and 2022. These 
photographs, and those included in the Staff report, conclusively demonstrate the Property has 
been and is used as cultivated farmland.  
 
Certain aerial photographs indicate surface water pools on the Property, in particular wet 
conditions, but these single images do not capture the fact that the entire Property has been tillable 
under normal and even wetter than normal conditions. Indeed, the tendency of the photographs to 
show modest accumulation of surface water on the Property in more recent years is because Dane 
County is seeing increased precipitation due to climate change and the preexisting tile system used 
to drain the Property is no longer functional.  
 
Regarding the existing tile system, the Staff report notes Maier has not provided evidence that the 
system pre-existed its purchase of the Property. Please find attached to this correspondence as 
Exhibit 10 photographs of portions of the damaged, not functional, pre-existing tile system on the 
Property. The deterioration of this drainage system is one of the reasons surface water occasionally 
impounds on the Property.   
 
The Staff report does not mention the fact that the Property has been mapped by the USDA Natural 
Resources Conversation Service (“NRCS”). Attached to this correspondence as Exhibit 11 is the 
NRCS Wetland Conversation Determination provided to the prior owners of the Property. Under 
NRCS determination, the Property is classified as PC/NW, which indicates a wetland existed on 
the Property sometime prior to December 23, 1985, but that the Property is capable of being 
cropped and does not contain a wetland. This determination is consistent with the historic use of 
the Property.  
 
As noted by the Wisconsin Department of Natural Resources, the Committee shall apply Dane 
County Ordinance Section 11.10(2) to Maier’s rezoning application. Pursuant to Section 11.10(2), 
the County may not amend a shoreland-wetland zoning district map if the amendment would have  
 

a significant adverse impact upon the following:  
a. Storm and flood water storage capacity; 
b. Maintenance of dry season stream flow, or the discharge of 
groundwater to a wetland, the recharge of groundwater from a 
wetland to another area, or the flow of groundwater through a 
wetland; 
c. Filtering or storage of sediments, nutrients, heavy metals or 
organic compounds that would otherwise drain into navigable 
waters; 
d. Shoreline protection against soil erosion; 
e. Fish spawning, breeding, nursery or feeding grounds; 
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f. Wildlife habitat; or 
g. Areas of special recreational, scenic or scientific interest, 
including scarce wetland types. 

 
An analysis of these factors demonstrates Maier’s application meets the criteria for rezoning. 
Regarding factor a., the rezoning of the parcels will not have a significant adverse effect on storm 
and flood water storage capacity. The nature of the parcels at issue is that in times of greater 
precipitation, the low area on the Property occasionally holds water. This function will not change 
because of the rezoning. It is the result of the natural course of surface water flow in wet seasons. 
 
As demonstrated by the NRCS analysis, the aerial photographs of the Property, and state 
classification of the wetland at issue as E1Kf, the Property has been used historically as cultivated 
farmland. Accordingly, the rezoning of Applicant’s two parcels will have no effect factors b. – g.  
The wetland at issue is a low area in a cultivated farm field, which occasionally holds water in wet 
seasons. It does not foster the maintenance of stream flow; nor does it act as a filter for or store 
sediments, nutrients, or other compounds that would otherwise drain into navigable waters. The 
wetland at issue has no shoreline, there are no fish present, it is not part of a wildlife habitat, nor 
is it an area of recreational, scenic, or scientific interest. It is, simply, a low area in a farm field 
that impounds water after heavy rains, in part due to a damaged, not functional tile drainage 
system.   
  
It is also important for the Committee to factor climate change when considering Maier’s rezoning 
application. The Dane County area has experienced increased rainfall over the past 15 years, which 
has required agricultural areas to improve their drainage systems to continue farming operations 
as they did prior to the recent increased rainfall. This issue is pervasive throughout Dane County 
– portions of farm fields that were routinely farmed in the past now flood with water during heavy 
rainfalls. The increased frequency of substantial rainfall, however, does not transform the portions 
of agricultural fields prone to flooding into wetlands. If lower elevations of fields that have been 
farmed historically are considered wetlands due to increased rainfall, Dane County risks thousands 
of acres of prime agricultural land, such as the parcels at issue in this application, being rendered 
unusable. Such an action would have a substantial impact on farm production, tax base, farmer 
income and livelihood, and the culture of the Dane County as a whole.  
 
Based on the evidence before the Committee, Maier has demonstrated its rezoning application 
meets the criteria for rezoning in Dane County Ordinance Section 11.10(2). With its rezoning 
application, Maier simply asks the Committee to ensure that land that has been framed traditionally 
remains tillable farmland for the future.  
 
Thank you for your consideration.  
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Sincerely, 
 
AXLEY BRYNELSON, LLP 

 

Mitchell R. Olson 
MRO/eae 
 
cc: Patrick Maier, Maier Farm Real Estate LLC – Via Email 
 Rachel Holloway, Dane County Planning and Development – Via Email 
 Hans Hilbert, Dane County Planning and Development – Via Email 
 Roger Lane, Dane County Planning and Development – Via Email 
 
Enclosures 
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